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FOREWORD

Trafficking in human beings has become a serious global concern. Interna-
tional crimina groups, whose activities often include other forms of illicit
trade such as smuggling of drugs and arms, often control trafficking in per-
sons as well. In addition to abusing human rights, and violating labour and
migration laws, trafficking in persons is aso a problem of nationa and inter-
nationa security.

Through the generous support of donor governments, IOM has established
itself as an important agency in combating trafficking, addressing first of al
the most vulnerable groups of victims: women and children. There are cur-
rently over 70 IOM counter-trafficking projects, active or in development,
targeting over 50 countries in Africa, Asia, Central, Eastern and Western
Europe, and Latin America, as well as one global assistance project targeting
al developing countriesin Africa, Asaand Latin America.

This publication on lega and sociologica aspects of Trafficking in Women in
Estonia, Latvia and Lithuania emerged in the framework of the IOM’s pilot
project “Research, Information and Legidation on Trafficking in Women in
the Baltic States,” funded by the Governments of the United States and
Finland and later joined by Sweden. By offering a systematic picture of the
chalenge of trafficking in women in the region, the results of the project
paved way to the IOM’s further practica activities in preventing trafficking
in Estonia, Latvia and Lithuania

IOM dtrategy of tackling trafficking in women in the Baltic States consists of
three consecutive steps, each creating foundation for subsequent activities.
(1) The first endeavour is the completed research in trafficking in women.
Having covered both legal and sociological dimensions, it produced a clear
and systematic picture of trafficking in women in the Estonia, Latvia and
Lithuania, outlining the main patterns and modadities, as well as the most vul-



nerable areas and greatest damage done, both to individuals as well as to so-
cietal stability. (2) On the basis of the research insights, an Information Cam-
paign is being carried out - thanks first of al to generous funding from the
Swedish Government - in order to raise public awareness of the dangers of
trafficking in women in the three Baltic States. Besides societies in generd,
numerous specialised components of the information campaign will be tar-
geted at the high risk groups, particularly young women in a disadvantaged
economica dtuation, turning their attention to the lurking dangers of traffick-
ing and promoting well informed responses. (3) The third step will be Techni-
cad Co-operation with the Bdtic States in order to enhance their
adminigtrative capacity to combat trafficking in women, and to ensure suc-
cessful prevention. This last module will cover both governmental entities as
well as non-governmental organisations, which have a crucial role to play in
combating trafficking in women.

We trust this publication will be a useful source of reference to officials and
NGOs working in the area of counter-trafficking, as well as the academic
community. Its insights, besides offering theoretica and academic value, are
also expected to consolidate practical measures in preventing trafficking of
women in the Baltic States, including an information campaign thet is aready
being carried out by IOM in Bdltic States.

IOM Regionad Office
for the Baltic and Nordic States

Helsinki, September 2001



INTRODUCTION

Today, in the beginning of the twenty-first century, trafficking in human be-
ings is no longer a new issue, athough a decade ago it emerged as a major
problem al over the world presenting new challenges and demanding new
approaches to tackle it. This form of organised crimindlity, in particular dam-
aging to women trafficked for sexua exploitation, has received increasing
atention of governments, societies and the international community in the
past few years.

The three Bdtic States have got their share of the trafficking problem while
going through an adjustment period after the ending of the Soviet era and re-
establishing their independent statehood in the early 1990s. A common fea-
ture to amost every country that emerged from the Soviet legacy is that the
lack of new work opportunities has hit more on women than on men in the
trangition to market economy. In the Baltic States, this has been the case
especidly with the women of the ethnic minorities who are over-represented
among progtitutes and trafficked women. In generd, the lack of opportunities
for women has made many seize the opportunity to make earnings n sex
industry through progtituting either in the home country or abroad, sometimes
helped by traffickers. Some begin sex work voluntarily, some are cecelved
by traffickers with false promises of other work and later forced to commer-
cid sex.

Looking from the migration viewpoint, certain socia and economic trends
arguably contribute to the rise of irregular migration and trafficking. Globalis-
ing competition presses down wage levels, and in certain service sectors low
pay and growth of temporary work are claimed to make the domestic labour
force increasingly reluctant to accept such work and rely on unemployment
benefits instead. This Situation creates demand for foreign labour. For citi-
zens without work in developing or transt countries, possibility to earnings
even in the low-pay sectors in the West is attractive and many of them fd-
low the call of the markets either through legal or illegal migration channels.



As women tend to be over-represented in low-wage sectors where migrants
are increasingly needed, this is favouring the aleged feminisation of migra-
tion. Clearly women are preferred in the sex sector which in the last years
has expanded in the Baltic States and in countries in the neighbourhood, such
as the Nordic states.

The widdly increased wse of information technology in the sex sector, or sex
and entertainment industry, as Professor Marek Okolski cdls it in the lead
chapter of this volume, has likewise contributed to the genera increase of
services supplied by the sex sector. Expanding use of internet and the large
number of new telephone operators have enlarged the marketing and visibility
of sexual and erotic services.

After the dissolution of the Communist block in East Centra Europe ten
years ago, the region became not as much an area of emigration as a corri-
dor for undocumented flows towards the Western Europe and elsewhere,
through the territories of the present Russia, Ukraine, Belarus, Poland, Hun
gary, the Bakans, and the countries of Southern Caucasus. The Baltic States
are situated in the north-western borders of that corridor zone. The most
southern of the Baltic republics, Lithuania has been the most exposed of the
three, and used as a transit country for undocumented migration. It is aso to
some extent a country of destination for the citizens from CIS republics.

Likewise, Lithuania seems to be the one of the Baltic States with the largest
numbers of trafficked women. The Lithuanian study below refers to indica-
tive figures of missing persons and expulsions which, contrary to the figures
presented in the Estonian and Latvian studies, would suggest to even a strong
recent increase in the number of trafficked women from Lithuania. This
trend is confirmed by the statistics of the German Federal Criminal Rolice
(Bundeskrimindamt): In 1999, the German police apprehended 88 Lithuanian
trafficked women, which was up 4.5 per cent from the previous year, and
11.5 per cent of dl trafficked women listed by the German police that year,
and giving the fourth place after the much more populous Ukraine (21.7%),
Poland (14.4%) and Russia (11.4%).

In 1999, the corresponding figure for Latvian women in Germany was 20
(2.5% of al, 5% less than 1998) and 17 Estonians (2.1%, same number asin
1998). For the year 2000, there is no Estonian figure available from Germany,
but the numbers of both the other two nationalities doubled from 1999, to 162



Lithuanians and 43 Latvians respectively’. No estimates were given in the
German materia as to how large a share the given figures would represent
of thetota trafficking flows.

After becoming transition economies, the Baltic States started restoring, and
in many areas creating afresh, democratic ingtitutions and the rule of law. In
Estonia, Latvia and Lithuania these changes were carried out in a more de-
termined way than other formerly Soviet states, chiefly because of the legacy
of independent statehood in the 1920s and 1930s. Certain tradition of inde-
pendent nationalist thinking survived the Soviet time in these republics that
were considered the most “western” and wealthy among the former Sviet
forced possessions.

Along with the regained independence, the Baltic States adopted firm orien-
tation towards Euro-Atlantic democracies, including prospective accesson to
NATO and the European Union. In the course of EU accession preparations,
in particular the trangposition of the Union’s acquis communautaire and
creating administrative capacity needed for its implementation, the Baltic
States have been successful in making the rule of law, democracy and mar-
ket economy redlity, thus making accession to the EU an issue of the fore-
seeable future. In the field of trafficking, the most important EU documents
are the Joint Action from 1997, and the Proposal of the European Commis-
sion from December 2000 for a Council Framework Decision on combating
trafficking in human beings, scheduled to enter into force in 2001. These
documents outline numerous measures in combating trafficking in the EU
member states providing a map to EU candidate countries in combating and
preventing trafficking in women.

A common obstacle to creating new police forces or other similar law e+
forcement capacities in the Baltic region and other transition countries is of -
ten the lack of resources. Assistance from the international community, in
particular the EU and its member states, is of vital importance in speeding up
many needed reforms.

International Organization for Migration (IOM) has worked in the Baltic
States since 1993 assisting the governments in developing migration man-
agement, in terms of facilities, ingtitutions, knowledge base and policy devel-
opment. Irregular migration and trafficking have been increasingly dealt with
in the region in a series of seminars and studies since 1996.

! Source: Trafficking in Human Beings. Situation Report 1999. Federal Criminal Police
Office (BKA) Wieshaden. Germany, and advance information from the 2000 report.
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This publication contains results of an IOM research project on trafficking in
women in the Baltic States, carried out in 2001. This multidisciplinary re-
search was both wider ranging and more anaytica than the previous ones
that IOM has carried out in the region. The reports below anayse the back-
ground of the emerging of trafficking in the Bdtic States in the past years,
and the framework provided by international law and national legidations to
tackle with the problem. The growth and evolution of progtitution has been
aso closaly addressed.

The first part of this book is cdled “Trafficking in Women in the Baltic
States: Lega Aspects’, written by Heli Askola, Assistant Lecturer in Uni-
versity of Turku, Finland. Analysing empirica evidence about the lega state
of play provided by a group of Baltic expertsin the field — Elmar Nurmela of
Estonia, Anhelita Kamenska of Latvia, and Audrone Perkauskiene of Lithua-
nia — the report gives a thorough overview of the norms and obligations that
internationd law, in particular human rights law, offers to states tackling traf-
ficking and related phenomena. The lega report also discusses widdy the
recommendations provided by the growing body of trafficking-related soft
law, e.g. resolutions of United Nations Commissions and other international
fora. Furthermore, obligations rooted in the trafficking-related acquis are
discussed, findly giving an assessment of the status of the three Baltic States
with regard to legidation and measures concerning progtitution and trafficking
in women.

The second part of this volume consists of reports resulting of the sociologi-
cal research conducted in al three Baltic States, and an overviewing socio-
logicd study. In this chapter, Professor Marek Okolski, an internationally
recognised expert in migration and societa change in trangition countries,
provides a multi-dimensiona andysis of the international economic, socia and
political developments in the background of trafficking, and interprets the re-
aults of the nationa studies that follow the overview. These national socio-
logical reports are written by Juri Saar, Aet Annist and Andri Ahven for
Estonia; by Inna Zarina for Latvia; and by Danute Tureikyte and Audra S-
paviciene for Lithuania.

To recapitulate the main points, the book offers a systematic and muilti-
faceted pcture of trafficking in women in the Batic States. The organised
view and conclusions routed in the analysis of Baltic empirica evidence offer
an updated state of play, as well as main tendencies of trafficking in women
in Estonia, Latvia and Lithuania. Besides academic value, the identification of
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main problems and damaging implications pave way to practica measures in
combating and preventing trafficking in women.
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INTRODUCTION

This report focuses on trafficking in women with particular attention to the
current Situation in the Baltic States. The main aim of the report is to exam-
ine the law and the practice of the three Baltic States on the issue of traffick-
ing in women from a comparative perspective with regard to the relevant
international norms and acquis communautaire.

By focusing on trafficking in women for purposes of sexual exploitation, es-
pecidly progtitution, from and to the Bdtic States this report will highlight the
gender-specific nature of many violations of human rights the trafficking vic-
tims are subjected to.: Trafficking in women has fundamental connections to
the feminisation of poverty, the denia of equa rights and the lack of eco-
nomic opportunities as well as women's deprivation of socia power in many
countries. In Europe, the profile of trafficking in women has changed consid-
erably during the last decade. Most migrant prostitutes and victims of traf-
ficking in Western Europe have traditionaly come from Asian, African and
Caribbean countries. But due to the collapse of the Sviet Union and subse-
quent political, socia and economic changes (such as unemployment and
tearing down of socia security systems) an ever-increasing number of traf-
ficked women today come from the former socialist countries.:
“Despite the many prohibitions against trafficking, international networks
that market women and children for prostitution continue to thrive. Their
success can be attributed to several factors, including the global economic
trends, the declining socio-economic status of women, the enormous profit-

2 This by no means intends to imply that women would not be trafficked for non-
sexual purposes as well or that non-sexual exploitation would not be equally seri-
ous.

3 “Trafficking in Women for the Purpose of Sexual Exploitation: Mapping the Situa-
tion and Existing Organizations Working in Belarus, Russia, the Baltic and Nordic
States”, Report by the Foundation of Women’'s Forum/Stiftelsen Kvinnoforum,
Stockholm, August 1998. Available at:
<URL:http://www.qweb.kvinnoforum.se/papers/traffickingreport.html> (accessed
20.12.2000).
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ability of the business, government inaction, and, in the most egregious cir-
cumstances, government complicity.”

Typicaly the victims from Centra and Eastern Europe countries tend to be
poor women who, due to the economic gap between Western and Eastern

Europe, are seeking to work in the West. As a result of their generd vulner-
ability to exploitation by traffickers and their unequa “bargaining power”

many of these women are deceived by traffickers and their intermediaries to
think they will become e.g. models or dancers in the country of destination —
others may know in advance they will be working in the sex industry but are
deceived about the davery like conditions of their subsequent work. In both
cases the women incur debts to the traffickers and intermediaries, and are
compelled to work them off. They are subjected to abuse and violence, de-
prived of their travel documents, often literaly kept under lock and key and
forced to engage in progtitution, pornography and other forms of sexual ex-
ploitation in often inhumane conditions. Typically the victims are in the courn-
try illegaly or even if they have entered the country by legal means (e.g. ona
tourist visa), their subsequent involvement in progtitution (be it voluntary or
not) has made their situation illegd in the eyes of the law of the detination
country. This irregular status makes seeking help from the authorities risky
even if traffickers and club owners do not forcibly detain the victims. As a
result they are isolated and become socialy and culturally marginaised.

Lamentably, when the existing norms applicable to trafficking cases actualy
are enforced — which is rare enough — the most likely targets are the victims
of trafficking, not their traffickers. For if the women do manage to escape or
come in contact with the police e.g. as aresult of a brothd raid, they are of-
ten arrested themselves as illega immigrants, and simply detained and then
expelled from the country. Deportation for its part exposes them to a great
risk of re-trafficking unless considerable attention is given to the circum-
stances to which the victims are returned. Upon return to their home country
the victims are stigmatised by their experiences and easily threatened and
further abused by trafficking networks. Even in cases where the victims of
trafficking are not treated as offenders hemselves as a rule their human

4 G. Caldwell, S. Galster & N. Steinzor, “Crime & Servitude: An Exposé of the Trafficin
Women for Prostitution from the Newly Independent States”. A report of the Global
Survival Network (for an international conference on “The Trafficking of NIS Women
Abroad”, Moscow, Russia, 3-5 November, 1997), preface. Available at:
<URL :http://www.global survival.net/femal etrade/9711russia.html> (accessed
20.12.2000).
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rights are not sufficiently protected and they receive insufficient assistance in
the country of destination.

To avoid misunderstandings it should be mentioned right at the beginning that
trafficking is by no means a new phenomenon; but today this complex and
multi-faceted phenomenon has become a globa multi-billion dollar trade mak-
ing huge profits for eg. the sex industry. Trafficking in general and traffick-
ing in women in particular have also become maor activities for organized
crime networks on a par with the drugs traffic and the illegal arms trade due
to the huge profits trafficking generates and the leniency of penalties for traf-
ficking compared to the penalties for other forms of organized crime (such as
drug-related crimes). As one commentator has aptly pointed out: “the con-
sumer appetite appears limitless; profit margins are high and risks are low--
traffickers hardly ever get prosecuted, and when they do, they rarely see the
ingde of ajail.”s

A partial explanation to why the trafficking trade continues to flourish despite
increased awareness of the phenomenon in the past decades is because thus
far no unified action has been introduced among countries destination to take
action on the issue through legidation, appropriate policies and internationa
cooperation and because the seriousness of the issue is not dways recog-
nised in countries of origin and trangit. In addition trafficking in women par-
ticularly for purposes of sexual exploitation (such as progtitution and
pornography) brings up some highly contentious issues of public policy. Ap-
proaches to trafficking in women greatly draw from attitudes to prostitutionin
genera, and these vary greatly from one country to another. Unsurprisngly
both the current international and European measures againg trafficking in
women reflect this hotchpotch of responses.

At the starting point of this analysis, it would be wise to define the term “traf-
ficking”. United Nation’s “Protocol to Prevent, Suppress and Punish Traf-
ficking in Persons, especialy Women and Children, Supplementing the United
Nations Convention against Transnational Organized Crime”, adopted in No-
vember 2000 by the UN General Assembly and signed by close to 80 Mem+
ber States in Palermo, Italy during the High-Level Signing Conference for the
United Nations Convention on Transnational Organized Crime, will serve as
universally accepted definition on trafficking.

5 D. Johnson, “Trafficking of Women into the European Union”, 5 New England
International & Comparative Law Annual 1999, I1.A.2.
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The Protocol defines trafficking in persons as “the recruitment, transporta-
tion, transfer, harbouring or receipt of persons, by means of the threat or the
use of force or other forms of coercion, of abduction, of fraud, of deception,
of the abuse of power or of a position of vulnerability, or of the giving or re-
ceiving of payments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation. Exploitation shall
include, a a minimum, the exploitation of the progtitution of others or other
forms of sexua exploitation, forced labour or services, davery or practices
similar to davery, servitude or the removal of organs.”

A more important distinction than the trafficking/trafficking for sexual exploi-
tation is actualy the distinction between smuggling in persons and trafficking
(for sexua or other exploitation) that emerges when a perspective based on
human rights is adopted. Smuggling is a crime against date sovereignty; it
has to do with facilitating illegal migration (persons are delivered to the coun-
try of destination, after which they are generaly on their own). With traffick-
ing (in women) the traffickers and their agents recruit and deliver the women
to exploitative conditions where they lose control of their lives (through debt-
bondage and extortion) and are forced to engage in prostitution, pornography
and forced marriages. While trafficking obviously can be a form of irregular
migration, this migration dimension of trafficking does not place it in the pur-
view of smuggling; trafficking is a crime againg the individual, and only sec-
ondarily a violation of state sovereignty. Trafficking for sexua exploitation is
obvioudy connected with other forms of bonded labour (and both are, for that
reason, caled davery or davery-like practices).

Though trafficking and smuggling in persons should be @nceptualy kept
gpart, a the same time it is important to notice that trafficking raises smilar
migration questions as smuggling in persons with regard to the baance ke-
tween border controls and freedom of movement and the influence of strict
migration regimes such as the European Union (EU). The European Union
am to is to create an area of free movement inside the Union while smulta-
neoudy alowing only limited access from non-EU nationals. The economic
gap between EU member states and many of their ron-EU neighbours cre-

6 1n IOM document MC/EX/INF/58 “Trafficking in Migrants: IOM Policy and Re-
sponses”, submitted to the Executive Committee at its June 1999 session, traffick-
ing was defined and described basically as a problem of abuse of the human rights
of migrants, coercion, criminality and violation of national and international migra-
tion regulations. IOM’s working definition of trafficking of 1999 is very close to
that which has now been approved in the United Nations” Protocol, which will
thus become the international ly adopted definition.
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ates migration pressures in sending countries and this increased willingness to
migrate “in hope of a better life” contributes to trafficking by making women
vulnerable to trafficking networks. And once inside the EU area, the free
movement within the Union facilitates trafficking by removing obstacles such
as border controls and visa requirements.

This report is divided into two parts. The first part is a summary of the cur-
rent set of international instruments that relate to trafficking either directly or
indirectly. This analysis takes place at two separate but inter-connected lev-
els. The firgt is that of international (mainly human rights) law that has been
increasingly concerned with the issue of trafficking in women and children in
the framework of the United Nations, the Internationa Labour Organization,
the Council of Europe and the Organization for Security and Cooperation in
Europe. The second leve is that of the European Union policies under Title
VI that aim to form an area d freedom, security and justice within the bor-
ders of the European Union by increasing police and judicial cooperation. The
understanding of trafficking in women as a highly complex phenomenon is
il at an early stage both in the internationa lega arena and especidly within
the European Union, and this becomes obvious in the variety (and sometimes
incoherence) of lega instruments and applicable standards. However, even
though several issues are subject to disagreement, there are also areas where
CONSeNsus exists.

The second part of the report deals with the particular problems of trafficking
in the Baltic States. The generd am is to form a picture of the current Situa-
tion in each Badltic state vis-avis the detailed requirements set by the relevant
international and/or European Union standards on trafficking. In addition to
drawing from national data about the Baltic States, the report aso selectively
considers the law and practice of some EU member states, in particular Ger-
many, the Netherlands and Italy, to reveal the variety of approaches to
trafficking and to form a more comprehensive picture of the problematic ar-
eas within the Union. The second part of the report examines the issues re-
garding trafficking in women within a lega framework in six separate
sections. The analysis starts with alook at the criminality of progtitution and
pandering per se, then moving on to the prohibitions of trafficking itsalf. The
next sections address matters relating to extradition, jurisdiction and special-
ized enforcement techniques and internationa cooperation, the training of
officials and data collection. Attention is then turned to the treatment of traf-
ficking victims. The last section covers preventive measures.

18



Chapter One

The Context of International and European Union Ac-
tion With Regard to Trafficking

1. UNITED NATIONS CONVENTIONS

1.1. Universal Human Rights Conventions

There is currently no international convention that would explicitly state hu-
man beings have a human right to freedom from sexua exploitation,; but in
the light of the severa basic human rights that come into play with regard to
trafficking in women for (in particular sexua) exploitation, most of the gen-
erd international human rights instruments incorporate rights that are relevarnt
to the issue.

The focus of the United Nations as the international key actor in the promo-
tion and protection of human rights and fundamental freedoms stems from
the UN Charter that declares the commitment of the United Nations to sup-
port and promote respect for human rights: The (legaly non-binding but
nonetheless authoritative) 1948 Universa Declaration of Human Rights
(UDHR) acknowledges that the “recognition of the inherent dignity and of
the equal and inalienable rights of al members of the human family is the
foundation of freedom, justice and peace in the world” .- The UDHR, without

” About the Convention for the Suppression of the Traffic in Persons and of the Ex-
ploitation of the Prostitution of Others, see infra section 1.2.

8 See the UN Charter; preamble, art. 1(3), art. 55.

% Adopted and proclaimed by General Assembly resolution 217 A (I11) of 10 Decem-
ber 1948, preamble.
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specifically mentioning trafficking or sexua exploitation, has at least four
provisions easily gpplicable to trafficking in women as something that often
involves the use or threat of violence and unlawful detention. Article 1 ce-
clares that “al human beings are born free and equa in dignity and rights’;
article 3 states “everyone has the rights to life, liberty and security of per-
son”; article 4 gtipulates “no one shal be held in davery or servitude, davery
and the dave trade shall be prohibited in al their forms’; and article 5 re-
quires that “no one shal be subjected to torture or to cruel, inhuman or ce-
grading treatment or punishment”.

The United Nations International Covenant on Civil and Poalitical Rights;e the
most influential general human rights convention, embraces a wide range of
human rights (dealing e.g. with the right to life, liberty and security of per-
son), which states have to ensure. It forbids davery and dave-like practices
in its article 6 that reads. “1) no one shdl be held in davery; davery and the
dave-trade in dl their forms shal be prohibited. 2) no one shdl be held in
servitude. 3) (a) no one shall be required to perform forced a compulsory
labour”. The Covenant moreover provides that each state party to the Cove-
nant must ensure the rights eaborated in the Covenant without discrimination
based on (e.g.) sex (article 2). In addition to this general non-discrimination
clause article 3 obliges states “to ensure the equa right of men and women
to the enjoyment of al civil and politica rights’. Under the Covenant al per-
sons are to be “equa before the law” and “entitled without any discrimina-
tion to the equa protection of the law” (article 26). It isimportant to note that
the rights provided by the ICCPR (such as the right to be free of davery) are
judticidble i.e. formulated to adlow individuals to rely on them directly before
courts of law and aso before the body overseeing the ICCPR, the Human
Rights Committee (provided the state has ratified the first Optional Protocol
to the Covenant).:

Unlike the ICCPR rights, the rights elaborated in the International Covenant
on Economic, Socid and Culturd Rights (1966) = mainly create obligationsto
dates to formulate certain public policies (athough these rights can also con
tain justiciable elements). Many of these rights are highly relevant to traffick-

1% nternational Covenant on Civil and Political Rights, 999 UNTS 171 (hereinafter the
ICCPR).

1 First Optional Protocol of the International Covenant on Civil and Political Rights,
999 UNTS 302.

2 |nternational Covenant on Economic, Social and Cultural Rights (hereinafter the
ICESCR), 993 UNTS 3.
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ing as a state's failure to provide them often exposes women to trafficking
and exploitation, e.g. the right to work (art. 6), the right to “just and favour-
able conditions of work” (art. 7), women's right to equal pay for equal work
(art. 7(8)(i)), the right to socia security (art. 9), the right to “an adequate
standard of living” (art. 11), the right to “the highest attainable standard of
physical and mental hedlth” (art. 12) and the right to education (art. 13). The
Covenant also provides that the States parties to the Covenant shall ensure
these rights without discrimination (articles 2(2) and 3). Since the mid-
eighties the implementation of the Covenant is overseen by the Committee on
Economic, Socia and Cultura Rights.-

1.2. Convention for the Suppression of the Traffic in Persons
and of the Exploitation of the Prostitution of Others

As was dready stated, there exists no international instrument that would
unequivocaly sipulate it is a human right to live free of sexua exploitation.
But a specific area of sexua exploitation, trafficking in (in particular white)
women, was the subject of a series of agreements and conventions in the
first haf of the twentieth century. The United Nations Convention for the
Suppression of the Traffic in Persons and of the Exploitation of the Prostitu-
tion of Others (1949): consolidated these earlier attempts to suppress traf-
ficking in women and children.: States party to the 1949 Convention
accordingly “agree to punish any person who, to gratify the passions of at
other: procures, entices or leads away, for purposes of prostitution, another
person, even with the consent of that person; exploits the prostitution of an-
other person, even with the consent of that person” (art. 1). The keeping of

18 |n addition to these rights, children are moreover entitled to protection from eco-
nomic and social exploitation and “their employment in work harmful to their morals
or health or dangerous to life or likely to hamper their normal development should be
punishable by law” (art. 10(3)).

14 See Economic and Social Council resolution E/RES/1985/17, 28 May 1985.

15 Convention for the Suppression of the Traffic in Persons and of the Exploitation of
the Prostitution of Others, 96 UNTS 271 (hereinafter also “the 1949 Convention”).

6 These were the 1904 International Agreement for the Suppression of the Slave
Trade (1 LNTS 83), the 1910 International Convention for the Suppression of White
Slave Traffic (Il LNTS 278), the League of Nations Covenant, and two League of
Nations” treaties, the 1921 Convention for the Suppression of Traffic in Women and
Children (9 LNTS 415) and the 1933 International Convention for the Suppression of
the Traffic in Women of Full Age (150 LNTS 431).
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brothels must smilarly be punished (art. 2).» Both offences shall be consid-
ered extraditable (see articles 8-10). It should be noted that the 1949
Convention is clearly abolitionist; al progtitution is declared to be
“incompatible with the dignity and worth of the human person” and to
“endanger the welfare of the individud, the family and the community”
(preamble). At the same time it is not atogether clear whether the state
action against the exploitation of proditution under the 1949 Convention
should extend to al praostitution or only forced prostitution.

The 1949 Convention has been considered to be something of a “mixed
blessing” (this is dso reflected in the relatively low number of states that
have ratified it). On one hand, it is the only convention to dea with trafficking
in women as a matter of international concern and is therefore valuable. On
the other hand, the Convention has been criticised for its vagueness, its old-
fashioned and outdated formulations and its genera failure to pay attention to
the rights of trafficked women.= Article 16 requires that states party to the
Convention to take measures for the prevention of progtitution and “for the
rehabilitation and social adjustment” of progtitutes (as if they were mere
criminas); article 18 includes measures potentidly violating the freedom of
movement of potentia victims; article 19 dlows victims of trafficking to be
repatriated from the destination state if the “expulsion is ordered in confor-
mity with the law” (this would naturaly frequently be the case as trafficked
women are often in the country illegdly). The Convention is adso perhaps
unduly deferential to national laws as its article 12 states the offences under
the Convention are to be defined, prosecuted and punished “in conformity
with its domestic law”, which gives states considerable leeway in deciding
what action they take.» Moreover, the generally weak enforcement mecha-
nism, which relies on annual reports and has no specia supervisory organ,

17 Under articles 3-4 also attempt and participation shall be punished, “to the extent
permitted by domestic law”.

18 See Chuang, supranote 5, 75-77.

19 See S. Farrior, “The International Law on Trafficking in Women and Children for
Prostitution: Making it Live Up to its Potential”, 10 Harvard Human Rights Journal
1997, 219.

2 | bid, 219-220. Similar criticism of deferentiality to state sovereignty can be directed
at the International Convention on the Protection of the Rights of All Migrant Work-
ers and Members of Their Families (adopted by a GA resolution, A/RES/45/158 in
1990, not in force). This Convention, which has received few ratifications, aimsto e.g.
guarantee migrant workers” rights to be free from slavery, servitude and forced or
compulsory labour and their right to liberty and security of person.
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has met with generd criticism.» It must be noted, however, that since 1974
the Working Group on Contemporary Forms of Savery has been authorised
to review developmentsin the field of the 1949 Convention.=

1.3. Slavery Conventions

In light of the interconnections between trafficking in women for the purpose
of sexual exploitation and the virtualy davery-like conditions often involved in
trafficking and the victims' subsequent engagement in forced prostitution, the
Slavery Conventions are aso gpplicable to trafficking for prostitution and
similar purposes. The 1926 Savery Convention: defines davery as “the
dtatus or condition d a person over whom any or al of the powers attaching
to the right of ownership are exercised” (art. 1) and obliges states to “pre-
vent and suppress the dave trade” in order to eradicate davery altogether
(art. 2). Compulsory and forced labour are recognised as having possible
grave consequences; therefore “all necessary measures’ are to be taken to
“prevent compulsory or forced labour from developing into conditions analo-
gousto davery” (art. 5). States party to the Convention agree to enact provi-
sions that alow severe penalisation of perpetrators (art. 6).

The 1956 Supplementary Convention on the Abolition of Slavery, the Slave
Trade, and Ingtitutions and Practices Similar to Slavery:+ by the UN widens
the scope of the 1926 Convention to cover also so-called davery-like prac-
tices. Under this Convention states must take “al practicable and necessary
legidative and other measures’ to eradicate debt bondage, serfdom, practices
whereby certain forms of ownership are exercised over a womary: and the

2 See L. Reanda, “Prostitution as a Human Rights Question: Problems ad Prospects
of United Nations Action”, 13(2) Human Rights Quarterly 1991, 209-210.

2 About the work of the Working Group, see infra section 1.7.

2 glavery Convention of 1926, 60 LNTS 253.
2 glavery Convention of 1956, 266 UNTS 40.

% The formulation prohibits “ Any institution or practice whereby:

(i) A woman, without the right to refuse, is promised or given in marriage on payment
of a consideration in money or in kind to her parents, guardian, family or any other
person or group; or

(i) The husband of a woman, his family, or his clan, has the right to transfer her to
another person for value received or otherwise; or

(iii) A woman on the death of her husband is liable to be inherited by another per-
son.”
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handing over of a child for exploitation of his labour (art. 1). The conveying
of daves shdl be made liable to “severe pendties’ (art. 3) and states shall
criminalize “the act of endaving another person” (art. 6). The Convention
aso includes a commitment for states to cooperate to fulfil their obligations
under the Convention (art. 8).

Also the enforcement mechanisms of the Savery Conventions have been
characterised as weak. The Conventions include a reporting mechanism (art.
7 of the 1926 Convention and art. 8(2) of the 1956 Convention), but again
there is no independent supervisory body that could review the reports and
act on them (but again, since 1974, the Working Group on Contemporary
Forms of Savery is mandated to review developments in the field d the
Slavery Conventions).=

1.4. Convention on the Elimination of All Forms of Dis-
crimination against Women

The Convention on the Elimination of All Forms of Discrimination against
Womery is the generd treaty of non-discrimination based on gender in the
UN framework. Its purpose is to eradicate all kinds of discrimination against
women, emerge that discrimination on the politica, cultural, economic, cu-
tural or other arena. The language of the Convention is broad and uses
somewhat vague expressions such as “states undertake to adopt proper
legislative or other measures’ etc. Unlike the more “generad” human rights
conventions, the Women's Convention does expressly mention trafficking in
women in its article 6 which reads. “ States Parties shall take all appropriate
measures, including legidation, to suppress dl forms of traffic in women and
exploitation of prostitution of women.” As article 6 includes no description of
the “appropriate measures’ required, its interpretation draws from the more
genera obligations to eliminate the existing discrimination against women (set
out in art. 2 of the Convention). It has also been suggested that as trafficking
in women is rooted in culturd and socid notions of femae inferiority, the re-
quirement in article 6 should be read together with article 5. This article
again urges states to take all appropriate measures “to modify the social and
cultural patterns of conduct of men and women, with a view to achieving the
elimination of prgudices and customary and al other practices which are

% Seeinfra section 1.7.

27 Convention on the Elimination of All Forms of Discrimination against Women
(Women's Convention), 1249 UNTS 13.

2 Farrior, supra note 18.
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based on the idea of the inferiority or the superiority of either of the sexes or
on stereotyped roles for men and women”.

The only obligatory monitoring or enforcement procedure established under
the Women's Convention is a reporting procedure (art. 18). Since trafficking
in women is specificaly included in the Women's Convention, the organ re-
sponsible for overseeing the enforcement of the Convention's provisions,
Committee on the Elimination of Discrimination against Women (CEDAW)
has discussed the issue of trafficking and made suggestions and recommen-
dations severa times when examining the country reports submitted to it un-
der aticle 18.» However, CEDAW has traditionaly been considered a
somewhat weak organ and states reports to it are often overdue or incom-
plete Recently an Optiona Protocol was adopted in October 1999 that will
eventualy establish a procedure that will dlow individua complaints to
CEDAW in the manner adopted for “mainstream” human rights conventions
(thus far CEDAW has had no competence to review individual complaints).:
These complaints could cover aso trafficking in women as a human rights
violation. Yet it remains to be seen how many countries will ratify the Op-
tiond Protocol, as even the Women's Convention itself is notorious for
states’ extensive reservations to it.»

1.5. Convention on the Rights of the Child

Trafficking in girls under 18 years of age brings into play the United Nations
action to protect children from violence and abuse. The United Nations Cor-
vention on the Rights of the Child (1989)= includes broad language smilar to
the Women's Convention. Article 19 demands that states “take all appropri-
ate legidative, administrative, social and educational measures to protect the
child from all forms of physical or mentd violence, injury or abuse, neglect or

2 See the most recent (June 2000) Concluding Observations with regard to Austria,
CEDAWY/C/2000/11/Add.1; Lithuania, CEDAW/C/2000/I11/Add.5; Republic of
Moldova, CEDAW/C/2000/11/Add.6 and Romania; CEDAW/C/2000/11/Add.7.

% See e.g. Report of the Secretary-General on the Status of the Convention on the
Elimination of All Forms of Discrimination against Women, A/53/318.

31 The Protocol was adopted by a General Assembly resolution, A/RES/54/4 (Op-
tional Protocol to the Convention on the Elimination of Discrimination against
Women).

% Asof 10 April 2001 the Protocol had 66 signatories and 19 parties.
33 Convention on the Rights of the Child, A/IRES/44/25, 1989.
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negligent treatment, matreatment or exploitation, including sexual abuse”.
Article 34 obliges state parties to “undertake to protect the child from al

forms of sexua exploitation and sexual abuse. For these purposes, States
Parties shall in particular take all appropriate national, hlaterd and multilat-
eral measures to prevent: (a) The inducement or coercion of a child to e+
gage in any unlawful sexud activity; (b) The exploitative use of childrenin
prostitution or other unlawful sexua practices, (¢) The eploitative use of
children in pornographic performances and materials’. Article 35 requires
that states again “take al appropriate nationd, bilatera and multilatera
measures to revent the abduction of, the sale of or traffic in children for any
purpose or in any form” and article 36 adds to the previous provison by de-
manding states protect children against other forms of harmful exploitation as
well. Finally, article 39 requires state action to “promote physical and psycho-
logical recovery and social reintegration” of children who have been the vic-
tims of e.g. exploitation, abuse or cruel, inhuman or degrading treatment.

The United Nations organs have been particularly concerned with the various
manifestations of the sexud exploitation of children.» Thisinterest is aso re-
flected in the recent Optional Protocol to the Convention on the Rights of the
Child on the sde of Children, Child Progtitution and Child Pornography:
which requires that states “shall prohibit the sale of children, child prostitution
and child pornography” (art. 1). The minimum requirements for criminaiza-
tion under the Protocol will include that nationa criminal laws fully cover the
offences specified: and that pena provisions reflect the gravity of the d-

34 Cf. the work of the UN Special Rapporteur on the sale of children, child prostitution
and child pornography.

% Adopted by the General Assembly in May 2000, A/RES/54/263, not yet in force (cf.
art 14).

% Art. 3(1) reads in entirety: “Each State Party shall ensure that, as a minimum, the
following acts and activities are fully covered under its criminal or penal law, whether
these offences are committed domestically or transnationally or on an individual or
organized basis:
(a) In the context of sale of children as defined in article 2 (a):
(i) The offering, delivering, or accepting by whatever means a child for the
purpose of: Sexual exploitation of the child; Transfer of organs of the child
for profit; Engagement of the child in forced labour;
(i) Improperly inducing consent, as an intermediary, for the adoption of a
child in violation of applicable international legal instruments on adoption;
(b) Offering, obtaining, procuring or providing a child for child prostitution, as de-
fined in article 2 (b); and
(c) Producing, distributing, disseminating, importing, exporting, offering, selling, or
possessing for the above purposes, child pornography as defined in article 2 (¢).”
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fences (art. 3). The Protocol aso addresses issues regarding the necessary
jurisdiction, the sale of children as an extraditable offence, mutual assistance,
seizure and confiscation, protection of the victims (and their special needs as
children). The new Protocol will in addition provide for a reporting require-
ment to the organ that is aso responsible for overseeing the Convention on
the Rights of the Child, the Committee on the Rights of the Child, on how the
Protocol has been implemented (art. 12).

1.6. Protocol to Prevent, Suppress and Punish Traffickingin
Per sons, Especially Women and Children

In the light of the general dissatisfaction expressed with regard to the inade-
quacy of the 1949 Convention, many United Nations organs as well as other
organizations and NGOs have been calling for another, more effective in-
strument to be adopted to combat trafficking. The new Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especialy Women and Children
was adopted by the UN Genera Assembly as a protocol to the United Na-
tions Convention against Transnational Organized Crime 15 November
2000. The Convention itself was adopted to prevent and combat transna-
tiond offences such as participating in an organized crimina group, money
laundering and corruption.

Almost eighty states signed the new Protocol at the end of the Signing Con-
ference in Paermo, Italy in December 2000.» The Protocol acknowledges
that its purpose is. “(a) to prevent and combat trafficking in persons, paying
particular attention to women and children; (b) to protect and assist the vic-
tims of such trafficking, with full respect for their human rights; and (c) to
promote cooperation among States Parties in order to meet those objectives’
(art. 2). Article 5 of the protocol requires state parties to criminalize traffick-
ing (as well as the attempt of, participation in and organization of trafficking),
the definition of whichisgivenin article 3:

37 See document A/55/383 for the text of the Protocol, available at the United Nations
Crime and Justice Information Network,
<URL:http://www.uncjin.org/Documents/documents.html> (hereinafter also “the UN
Trafficking Protocol”). At the same time also another protocol, the Protocol against
the Smuggling of Migrants by Land, Air and Sea, was adopted.

% Including all member states of the European Union (and the Commission on behal f
of the European Community). The Protocol is not yet in force, this will only take
place after it has received 40 ratifications.
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a) “Trafficking in persons’ shall mean the recruitment, transportation, trans-
fer, harbouring or receipt of persons, by means of the threat or use of force
or other forms of coercion, of abduction, of fraud, of deception, of the abuse
of power or of a position of vulnerability or of the giving or receiving of
payments or benefits to achieve the consent of a person having control

over another person, for the purpose of exploitation. Exploitation shall in-
clude, at a minimum, the exploitation of the prostitution of others or other
forms of sexua exploitation, forced labour or services, slavery or practices
similar to slavery, servitude or the removal of organs,

b) The consent of avictim of trafficking in persons to the intended exploita-
tion set forth in subparagraph (a) of this article shall be irrelevant where any
of the means set forth in subparagraph (a) have been used,;

c) The recruitment, transportation, transfer, harbouring or receipt of a child
for the purpose of exploitation shall be considered “trafficking in persons”

even if this does not involve any of the means set forth in subparagraph (a)
of thisarticle;

d) “Child” shall mean any person under eighteen years of age.=

This definition well captures the extremely wide range of practices and ac-
tors that can be seen to constitute or be involved in trafficking; it clearly
shows that trafficking can and should be understood to constitute a separate
offence. Though trafficking in generd and trafficking in women in particular
could arguably be prosecuted separately under crimina provisions, which
criminalize e.g. procuring, abduction, rape, illega deprivation of liberty, under-
standing these crimes as the elements of trafficking would not only facilitate
prosecution but also serve to establish trafficking as a serious, independent
offence.

Y et dso the new Protocol has aroused mixed fedlings, though in the light of
the near-universa frustration expressed against the 1949 Convention the new
instrument has also been welcomed. Y et the Protocol is clearly not a human
rights instrument but more of a transnational cooperation agreement with a
particular focus on organized crime. Some NGOs have criticised the Protocol
for not obligating states strictly enough to provide services for victims of traf-
ficking or treating them in a manner different from the treatment reserved for
undocumented migrants (smuggled persons).« Indeed, the Protocol is not

% The definition is clarified by a further definition of “a position of vulnerability” (=
the person involved has no real an acceptable alternative but to submit to the abuse
involved) and by a note that explains the exploitation of prostitution in the definition
only refers to exploitation “in the context of trafficking in persons”, not to prostitu-
tion per se. See document A/55/383/Add.1.

40 The Human Rights Law Group, see:
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nearly as victim sendtive as it could be. The provisions on the protection of
victims use unduly restrictive and yet too broad language that requires that
dtates only “in appropriate cases’ provide victims with assistance and meas-
ures for their physical, psychological and socia recovery or that states “shall
endeavour to provide for the physical safety of victims of trafficking in per-
sons’ (art. 6). States “shall consider adopting legidative or other appropriate
measures that permit victims of trafficking in persons to remain in its terri-
tory, temporarily or permanently, in appropriate cases’ (art. 7).

Moreover, as far as protection is concerned, safe and assisted (and to the
degree possible, voluntary) return is obviously one of the key issues for those
who have been the victims of trafficking; yet article 8 of the Protocol, which
facilitates the quick repatriation of trafficking victims from the country of
destination, only calls for that it “shall be with due regard for the safety of
that person and for the status of any legal proceedings related to the fact that
the person is avictim of trafficking and shal preferably be voluntary”. There
is no mention d a strict obligation not to deport victims or to grant them a
temporary residence permit even if they can be reasonably suspected to face
the danger of revenge or re-trafficking upon their return to their home coun-
try. The reference to legal proceedings for its part seemsto imply victims of
trafficking merit protection only as witnesses in trials, not as victims of a se-
rious crime committed against them.

The provisions of the Protocol on prevention and cooperation (articles 9-13)
recommend that states e.g. establish comprehensive policies, take measures
in the fields of research and information campaigns, address the factors that
make persons vulnerable to trafficking (such as the lack of equal opportuni-
ties), arrange cooperation between law enforcement, immigration or other
authorities as well as training for officials and strengthen border controls.
Especidly the last measure, strengthening border controls “to prevent and
detect trafficking in persons’ (art. 11) can be potentially dangerous, as bal-
ancing freedom of movement with border controls demands a human rights
sengitive approach to ensure women’srights. If the stricter border controlsis
gpplied in a discriminatory manner to women (who are known to congtitute
the magjority of trafficked persons), this may unduly restrict their freedom of
movement (and their right to migrate), guaranteed e.g. under the ICCPR (art

URL :http://www.hrlawgroup.org/site/programs/untraffick.htm (accessed 3.1.2001).
Other NGOs have less reservedly welcomed the Protocol. See e.g. the Coalition
Against Trafficking in Women (CATW),
<URL :http://www.uri.edu/artsci/wms/hughes/catw/tocv.htm> (accessed 3.1.2001).
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12) and the Fourth Protocol to the European Convention of Human Rights
(art. 2). This is one of the reasons why the new Trafficking Protocol does
not necessarily eradicate the need for a separate human rights convention
againgt sexua exploitation.

1.7. Recent Action by UN Organs

In the past few years trafficking in women has emerged as a topic in the
agenda of severa United Nations organs, most notably in the work of the
Working Group on Contemporary Forms of Savery, the World Conferences
on Women and the UN Specia Rapporteur on Violence against Women. The
UN organs generaly understand trafficking as a part of a wider phenomenon
that includes aso other forms of commercialised sex, forced marriages and
forced labour. Though by nature “soft law”, this activism merits attention as
it reflects the growing concern among the international human rights commu-

nity.

The Working Group on Contemporary Forms of Savery, established by the
Economic and Sociad Council (ECOSOC) in 1974, has paid considerable a-
tention to trafficking owing to its broad mandate to “review developments in
the field of davery... including the traffic in persons and the exploitation of
the prostitution of others’.» The Working Group issues recommendations in
its yearly reports. Recently it has urged states to adopt comprehensive re-
tiond plans of action against trafficking (and other practices of the global sex
industry such as sex tourism or trade in mail order brides), to revise nationd
policies, laws and dtrategies to improve the situation of victims, to prosecute
the criminas involved in trafficking in women an to introduce witness protec-
tion programmes. Moreover, in its 2000 Report the Working

41 Cf. C. Galiana, Trafficking in Women (2000), 29-30, who connects effective interna-
tional cooperation with the recognition of sexual exploitation as a human rights viola-
tion. But see also A. Lucas “Women and Prostitution”, in Askin & Koenig (eds.),
Women and International Human Rights Law, 1999, 722-724.

42 See ECOSOC decision 16(LVI1), 56 UN ESCOR Supp. No. 1. UN Doc. E/5544 (1974).
About the Working Group’s innovative approach to its mandate in its formative
years see K. Zoglin, “United Nations Action Against Slavery: A Critical Evaluation”,
8(2) Human Rights Quarterly 1986.

“ See e.g. the reports of the Working Group from the years 1999 and 2000:
E/CN.4/Sub.2/1999/17 (20 July 1999) & E/CN.4/Sub.2/2000/23 (21 July 2000).
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Group decided to examine trafficking, as a matter of priority, at its twenty-
sixth sesson (in 2001) with the “active participation of non-governmenta
organizations and victims of trafficking, in preparation for the proposed
United Nations year against trafficking in persons.”« The most recent Sub
Commission on Human Rights resolution last August= (based on the 2000
Report of the Working Group on Contemporary Forms of Savery) supports
many of the Working Group’s recommendations, including the idea of ra-
tional plans and the revision of nationa legidation in order to protect the vic-
tims of trafficking and to punish the perpetrators.

The Special Rapporteur on Violence against Women has become increas-
ingly involved in issues concerning trafficking in women. Recently the Spe-
cid Rapporteur submitted a report exclusively dedicated to trafficking in
women, women's migration and violence against women.« In this report she
presented her definition of trafficking:
Trafficking in persons means the recruitment, transportation, purchase, sale,
transfer, harbouring or receipt of persons:
(i) by threat or use of violence, abduction, force, fraud, deception or coer-
cion (including the abuse of authority), or debt bondage, for the purpose of;
(ii) placing or holding such person, whether for pay or not, in forced labour
or slavery-like practices, in a community other than the one in which such
person lived at the time of the original act describedin (i).=

In her report the Special Rapporteur examined the relevant law on traffick-
ing, classfied four typical Stuations vis-avis trafficking in women- and dis-

4 E/CN.4/Sub.2/2000/23, 21 July 2000, paragraph 20.
45 E/CN.4/Sub.2/RES/2000/19, 18 August 2000.

% E.g. her report E/CN.4/1997/47 included a discussion on trafficking in women and
forced prostitution.

47 E/CN.4/2000/68.

“ This definition of trafficking has met with some opposition as it can be seen as
inconsistent with the 1949 Convention, see the Report of the Working Group on
Contemporary Forms of Slavery (E/CN.4/Sub.2/2000/23, paragraph 17); Sub Commis-
sion on Human Rights resolution (47 E/CN.4/Sub.2/RES/2000/19, paragraph 45).

4 “The first group includes women who have been completely duped and coerced.
Such women have no idea where they are going or the nature of the work they will be
doing. The second group comprises women who are told half-truths by their recruit-
ers about their employment and are then forced to do work to which they have not
previously agreed and about which they have little or no choice. Both their move-
ment and their power to change their situation are severely restricted by debt bond-
age and confiscation of their travel documents or passport. In the third group are
women who are informed about the kind of work they will be doing. Although they



cussed the various violations committed against women during and after traf-
ficking. The Rapporteur expressed her concern that many states seem to
equate trafficking with illegal immigration (paragraph 46). She moved on to
discuss state responsibility for the violations against trafficked women and
emphasised the obligation of the state to take effective measures to suppress
trafficking not only (obvioudly) by state agents but aso by non-state actors
(about the due diligence standard, see paragraphs 51-53). The Speciad Rap-
porteur concluded her report by giving several recommendations on govern-
ment efforts to combat trafficking, many of which relate to victim protection
(stay of deportation, non-penalisation, compensation).

In the area of conferences, the Vienna Declaration and Programme of Ac-
tion of the World Conference on Human Rightse condemned gender-based
violence and sexua exploitation, including internationa trafficking as “incom-
patible with the dignity and worth of the human person’; these should be
eliminated “by lega measures and through nationa action and internationa
cooperation in such fields as economic and socia development, education,
safe maternity and headth care, and socia support” (1.18.). Two years later
the Platform for Action of the Fourth World Conference on Women,» ac-
knowledging that “sexual and gender-based violence, including... trafficking
in women and girls... place girls and women at high risk of physica and
menta trauma’ (paragraph 100), included trafficking in women and forced
progtitution in its definition of violence againg women (paragraph 114). The
Platform of Action urges states to adopt specific legal preventive measures
(paragraph 108) and to better implement relevant human rights instruments
(by provisions that alow for international cooperation to prosecute and punish
traffickers) (paragraphs 123, 230). As one the strategic objectives of the
Platform d Action is to indeed eiminate trafficking in women it aso -
mands from states a wide range of measures such as ratifying internationd
conventions, focusing on the “root factors’ also by means of legidation, in-

do not want to do such work, they see no viable economic alternative, and therefore
relinquish control to their trafficker who exploits their economic and legal vulnerabil-
ity for financial gain, while keeping them, often against their will, in situations of debt
bondage. The fourth group is comprised of women who are fully informed about the
work they are to perform, have no objections to performing it, are in control of their
finances and have relatively unrestricted movement. Thisis the only situation of the
above four that cannot be classified as trafficking.” (Paragraph 36 of the Report.)

%0 wWorld Conference on Human Rights, Vienna, 14-25 June 1993; Declaration and
Programme of Action, A/CONF.157/23.

51 Fourth World Conference on Women, Beijing, 1995; Platform for Action,
A/CONF.177/20.
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creasing cooperation between authorities and resources for rehabilitation
programmes and developing education and training (paragraph 131).

Quite a few resolutions have a so been passed by various other UN organsin
the last years. The Economic and Socia Council= and the Commission on the
Status of Women: have both tackled trafficking. The Commission on Human
Rights has addressed trafficking in a series of resolutions which encourage
states to direct their attention to the root factors that encourage trafficking, to
criminalize trafficking and to penalise the offenders and to ensure that the
victims are not penalised and that the victims of trafficking are guaranteed
the respect of their human rights. States are also urged to alocate resources
for programmes designed to rehabilitate victims of trafficking into society and
to provide training in victim-sensitive techniques. In 1996 the Commission on
Human Rights approved a Programme of Action for the Prevention of the
Traffic in Persons and the Exploitation of the Prostitution of Others with spe-
cific recommendations= The United Nations Genera Assembly has tackled
trafficking in women in severa resolutions that encourage the adoption of
nationaly and internationally coordinated measures, the strengthening of insti-
tutions for the protection of the victims of trafficking and the development of
standard minimum rules for the humanitarian treatment of trafficked persons.
States are also encouraged to concentrate on the root factors of trafficking,
to step up cooperation and concerted action by relevant law enforcement
authorities, to develop educational and training programmes and policies and
to consider enacting legidation aimed a preventing sex tourism and traffick-
ing and to crimindize trafficking in women and girlsin dl its forms: Also the
Office of the High Commissioner for Human Rights has become actively
involved in trafficking in women and e.g. developed an anti-trafficking pro-
gramme.

52 See Economic and Social Council resolution E/RES/1998/20 (28 July 1998), stress-
ing the need for specialized training for law enforcement and immigration officials and
the objective of ensuring that preventative efforts do not obstruct immigration or
freedom of movement.

%8 See Commission on the Status of Women resolutions 39/6 (29 March 1995), 40/4
(22 March 1996), 41/5 (21 March 1997).

54 See Commission on Human Rights resolutions E/CN.4/RES/2000/44 (20 April 2000),
E/CN.4/RES/1999/40 (26 April 1999), E/CN.4/RES/1998/30 (17 April 1998),
E/CN.4/RES/1997/19 (11 April 1997) and E/CN.4/RES/1996/24 (19 April 1996).

%5 E/CN.4/RES/1996/61; E/CN.4/Sub.2/1995/28/Add.1.

% A/RES/55/67, A/RES/53/116, A/RES/52/98, A/RES/51/66, A/RES/50/167.
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Findly, in addition to soft law, there is one recent development that should be
mentioned. Even though the United Nations has increasingly dedlt with traf-
ficking in women and sexua exploitation, action at the internationa level
tends to suffer from enforcement problems. The future Internationa Criminal
Court (ICC) has been heralded as one of the hopes for effective future en-
forcement of human rights especialy with regard to particularly egregious
mass violations. As for trafficking in women, it is interesting to note that traf-
ficking in women has made it to the ICC Statute, even though it is explicitly
mentioned only once~ The definition for crimes against humanity (art. 7) in-
cludes endavement, which in the framework of the Statute means “the exer-
cise of any or al of the powers attaching to right of ownership over a person
and includes the exercise of such power in the course of trafficking in per-
sons, in particular women and children” (art. 7(2)(c)).» Moreover, also sexual
davery and enforced prostitution are criminalized in the Statute both as
crimes against humanity (art. 7(1)(g)) and as war crimes during both interna-
tiond and nor-international armed conflicts (art. 8(2)(b)(xxii) and art.
8(2)(e)(vi)). The finalised draft text of the elements of crimes affirms e+
davement involves “purchasing, sdling, lending or bartering” a person or
“imposing on them a smilar deprivation of liberty” (the latter is specified to
include exacting forced labour or otherwise reducing a person to a servile
status as well as trafficking in persons, in particular women and children).

2. INTERNATIONAL ORGANIZATION FOR MIGRATION

Through its broad migration mandate, the International Organization for Mi-
gration (IOM) strives to meet the need of migrants and governments in rela-
tion to both humanitarian and development-oriented migration issues.
Working closdly with the United Nations and other partners in the interna-

5 Rome Statute of the International Criminal Court, 1998, A/CONF.183/9 (as corrected
by the proces-verbaux of 10 November 1998 and 12 July 1999).

%8 Crimes against humanity require that there is a widespread or systematic attack
directed against a civilian population, of which the perpetrator knows.

%9 Document PCNICC/2000/1/Add.2, adopted by the Preparatory Commission for the
International Criminal Court, at its 23rd meeting on 30 June 2000. It should be noted
that the elements adopted by the PrepCom for sexual slavery and enforced prostitu-
tion seem to focus almost solely (and perhaps unduly) on commercial exploitation as
these two crimes are (particularly during armed conflicts) frequently committed for
noneconomic reasons.
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tiona community, IOM has provided assistance to more than ten million refu-
gees and migrants worldwide since its founding in 1951.

IOM’s mission is to promote orderly migration for the benefit of individua

migrants, their communities, governments, and the international society. In

line with this mission, IOM is involved in the areas of activities responding to
current migration issues worldwide with its priorities on sSiX service areas
where the organization is able to deliver most effectively. Counter-
Trafficking Measures congtitute one of its Six service areas through which it
strives to contribute to prevention of counter-trafficking as well as to protect-
ing the rights of and providing assistance to victims of trafficking with awide
range of activities including information campaigns to raise public awareness
of the problems and risks inherent in trafficking and other forms of irregular
migration, provision of assstance of return and reintegration, and supporting
governments to increase their capacity to counter trafficking.

IOM document MC/EX/INF/58 defined the IOM objective in counteracting
trafficking as “to curtail migrant trafficking and to protect the rights of m-
grants caught up in the practice”. It also elaborated IOM’s main program-
matic strategies for achieving the objective, such as seminars and fora,
information gathering and research, technical cooperation, information dis-
semination, return and reintegration activities, and counsdlling and medical
services.

Since the presentation of the above document and pursuant to the mandate of
the Organization, IOM has actively developed counter-trafficking projectsin
many parts of the world and established a network of counter-trafficking fo-
ca pointsin each IOM Field Office.

Activities over the last two years have tended to target the most vulnerable
group of victims. women and children. There are currently 59 counter-
trafficking projects, active or in development, targeting 49 countriesin Africa,
Asia, Centra, Eastern and Western Europe, and Latin America, as well as
one globa assistance project targeting al developing countriesin Africa, Asia
and Latin America. These activities have responded to individua govern
ments needs in the fields of awareness risng and capacity building, as well
as the protection and assistance of individua victims of trafficking and their
return to their countries of origin.

In Africa, IOM has carried out the groundwork in raising awareness of the
trafficking issue among government authorities and NGOs. It has collected
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basic information on trafficking and is carrying out more specific research in
West Africa. Through participation in international and national gatherings,
IOM has aso taken up the issue of trafficking in children. Projects to assist
and return victims of trafficking are operationa in several countries. Regiond
entities such as the Organization of African Unity (OAU), the Southern Afri-
can Development Community (SADC) and the Economic Community of
West African States (ECOWAYS) have begun to play an mportant role in
helping to curtail irregular migration and trafficking in migrants. IOM works
closely with these entities to ensure and strengthen protection of and assis-
tance to migrants and regular migration processes.

In Asia, particular attention has been given to subregional experiences and a
comprehensive counter-trafficking approach has been developed to cover
several countries together. For example, the IOM Mekong initiative includes
the assistance, return and reintegration of victims in Cambodia, China, the
Lao People’'s Democratic Republic, Myanmar, Thailand and Viet Nam.
Training for governmental officids and non-governmental organizations, as
well as mass information campaigns on the risks of trafficking, are carried
out in severa countries. Furthermore, in the Asia and the Pacific region, gov-
ernments are addressing trafficking through regional processes such as the
Association of South East Asian Nations (ASEAN), the South Asian Asso-
ciation for Regional Cooperation (SAARC), the Manila Process, the Bang-
kok Declaration and the Intergovernmental Asia-Pacific Consultations on
Refugees, Displaced Persons and Migrants (APC). IOM actively partici-
pates in these regiona efforts, submitting appropriate documentation and ad-
vocating regiona support for innovative counter-trafficking activities and
projects.

IOM has expanded its counter-trafficking activities in Central, Eastern and
Western Europe where many of the victims are en route to the West. Mass
information campaigns have been successfully carried out, inter alia, in Bul-
garia, the Czech Republic, Hungary and Ukraine. The collection of informa-
tion, research and research review on trafficking issues has contributed to
publications on the issue, the last one being “Migrant Trafficking and Human
Smuggling in Europe’. Research results provide governments with informa-
tion on the mechanisms of trafficking, thus enabling them, and 10M, to tailor
appropriate responses. Protection for victims of trafficking has been provided
in several countries of the region, in coordination with regiona ingtitutions and
NGOs. This includes shelter and protection services in Albania and Kaosovo.
Safe, dignified and voluntary return to their countries of origin is offered to
persons dranded in transit or destination countries throughout Europe. Re-

36



giona and comprehensive approaches to counteract trafficking have been
initiated, particularly in the Balkans and South Eastern Europe. Regional ingti-
tutions such as the European Commission and the Organization for Security
and Cooperation in Europe (OSCE), among others, have worked with IOM
and continue to support its many counter-trafficking activities.

In the Americas, the Puebla Process has underlined the importance of com-
bating and preventing irregular migration and trafficking in a coordinated way
in the region. IOM’s close cooperation with the Puebla Process gives it the
unique opportunity to cooperate with al countries concerned. Awareness-
raising activities as well as the training d governmental officials have been
carried out in severa countries.

3. INTERNATIONAL LABOUR ORGANIZATION

The Internationa Labour Organization (ILO) is a UN specialized agency,
which is dedicated to labour issues such as the protection of workers human
rights. Also the ILO has adopted Conventions that are relevant with regard
to trafficking in women for involuntary servile work. The Forced Labour
Convention (1930)«~ defines “forced or compulsory labour” as “al work or
service which is exacted from any person under the menace of any penalty
and for which the said person has not offered himself voluntarily” (article
2(1)). Under article 1 those states, which have ratified this convention under-
take “to suppress the use of forced or compulsory labour in al its forms
within the shortest possible period”. States that are party to the Abolition of
Forced Labour Convention (1957)« shall for their part take effective meas-
ures to abolish immediately and completely forced or compulsory labour as a
means of e.g. politica coercion, mobilising labour for economic development
or “racid, socid, nationa or religious discrimination” (articles 1-2).

As for trafficking of women under 18 years of age, there is one more rele-
vant ILO Convention. The recent ILO Convention Concerning the Prohibi-
tion and Immediate Action for the Elimination of the Worst Forms of Child
Labour~ defines this labour as “a) al forms of davery or practices similar to
davery, such as the sale and trafficking of children, debt bondage and serf-
dom and forced or compulsory labour, including forced or compulsory re-

8 |LO Convention no. 29, 39 UNTS 55.
611 LO Convention no. 105, 320 UNTS 291.
62 | LO Convention no. 182, adopted 17 June 1999.
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cruitment of children for use in armed conflict; (b) the use, procuring or
offering of a child for progtitution, for the production of pornography or for
pornographic performances; (c) the use, procuring or offering of a child for
illicit activities, in particular for the production and trafficking of drugs as de-
fined in the relevant international treaties; (d) work which, by its nature or the
circumstances in which it is carried out, is likely to harm the health, safety or
morals of children” (art. 3). States must “design and implement programmes
of action to eliminate as a priority” these forms of labour (art. 6). They must
aso take al necessary measures, including pena sanctions, to implement the
Convention; in particular they shal take action to prevent these practices, to
provide assistance and education to victims, and pay particular atention to
“the specia situation of girls’ (art. 7).

The ILO supervision system is somewhat more efficient and sophisticated
than those discussed above with regard to UN action due to its tripartite
structure that mandates the participation of governments, trade unions and
employers organizations. Under the ILO Conditution= the states that are
parties to ILO conventions must report to the International Labour Office
about the measures they have taken to fulfil their ILO obligations as well as
submit copies of these reports to worker/employer organizations at the ILO.
Even those ILO members who have not ratified a particular convention must
periodicaly report on their law and practice with regard to non-ratified con-
ventions.s Furthermore, the ILO Committee of Experts on the Application of
Conventions and Recommendations reviews the states eports and other
information and issues its observations and recommendations. Member states
and worker/employer organizations can also file complaints about states that
do naot follow conventions ratified by them.:

4. COUNCIL OF EUROPE

4.1. The European Convention on Human Rights

83 Constitution of the International Labour Organization, 15 UNTS 18.
5L O Constitution, articles 22-23.
8 |LO Constitution, art. 19(5)(e).

% See Farrior, supra note 18, 224. About the Committee’s work see also information
available at:
<URL:http://www.ilo.org/public/english/standards/norm/enforced/supervis/index.ht
m> (accessed 3.2.2001).
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The Council of Europe (COE) has been active with regard to trafficking in
human beings (including trafficking in women) since the 1990s. The Council
of Europe is an intergovernmental organization dedicated to protecting human
rights, democracy, the rule of law and stability in Europe. As it has a wider
membership than the European Union (al Central and Eastern European
states and Switzerland) and is clearly dedicated to protecting human rights, its
work is often focused and comprehensive. The Council is involved in many
fields and produces conventions and agreements that are intended to help its
member states to harmonize their legidation. The European Convention for
the Protection of Human Rights and Fundamenta Freedoms (1950)+ is the
most important of these conventions and it is also the most important Euro-
pean human rights instrument. It sets forth a number of fundamental rights
and freedoms aso relevant to the problems relating to trafficking such as the
prohibition of tortureys the prohibition of davery and forced labour, the right
to liberty and security,» the right to an effective remedy~ and the prohibition
of discrimination.~ States agree to secure these rights and freedoms to eve-
ryone within their jurisdiction, arguably even those who have entered the
state by illegal means, and they can be held responsible for not fulfilling their
obligations.

What makes the Convention such a strong human rights instrument is its in-
ternational enforcement machinery, the European Court of Human Rightsin
Strasbourg, which handles both individua and inter-State petitions (the latter

57 European Convention for the Protection of Human Rights and Fundamental Free-

doms, 218 UNTS 221, ETS No. 5.

8 “No one shall be subjected to torture or to inhuman or degrading treatment or pun-
ishment” (art. 3).

8 “No one shall be held in slavery or servitude; no one shall be required to perform

forced or compulsory labour” (art. 4).

" «Everyone has the right to liberty and security of person. No one shall be deprived
of his liberty save in the following cases and in accordance with a procedure pre-
scribed by law” (art. 5).

" «Everyone whose rights and freedoms as set forth in this Convention are violated
shall have an effective remedy before a national authority notwithstanding that the
violation has been committed by persons acting in an official capacity” (art. 13).

2 “The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with a na-
tional minority, property, birth or other status” (art. 14).
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are quite rare).» The judgements of the Court are authoritative and binding,
and the parties to a case must take measures to comply with them (this is
supervised by the Committee of Ministers). However, no trafficking-related
cases have yet been considered by the Court under the relevant articles of
the European Convention on Human Rights.

4.2. Other Council of Europe Measures

In addition to the European Convention on Human Rights, the Council of
Europe has adopted other conventions relevant to combating trafficking in
women, even though there is currently no “European Convention against
Trafficking”. In the field of crime control the Council of Europe's Convention
on Laundering, Search, Seizure and Confiscation of the Proceeds from
Crime- aims to facilitate international cooperation and mutual assistance in
the investigation of crime; it also attempts to make it easier to track down,
seize and confiscate the proceeds d crime efficiently. States party to the
Convention agree to criminalize the laundering of the proceeds of crime and
to confiscate instrumentalities and proceeds (or property the value of which
corresponds to such proceeds). The Convention also provides for investiga-
tive assstance in investigations, provisona measures such as seizure of
property to prevent its removal and measures to confiscate the proceeds of
crime. The 1983 European Convention on the Compensation of Victims of
Violent Crimes: provides that states must make available a scheme to com-
pensate victims of violent offences who have suffered bodily injury (or
death). These schemes must cover e.g. loss of earnings as a result of immo-
bilisation through injury, medical expenses, hospital fees not only to a state's
own nationals but aso to migrant workers.

The European Convention on Extradition for its part provides for the extradi-
tion between State Parties of persons wanted for crimina proceedings or for
the carrying out of a sentence (however, under the Convention parties may

8 Following the entry into force of Protocol No. 11 (in November 1998), allegations of
violations against the rights guaranteed by the Convention are referred directly to
the Court.

“ETS No. 141, 1990.
S ETS No. 116, 1983.
S ETS No. 24, 1957.
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refuse to extradite their own citizens to another country).” The 1959 Euro-
pean Convention on Mutual Assistance in Crimina Matters: for its part sets
out rules on mutual assistance with regard to gathering evidence and hearing
witnesses, experts and persons that face prosecution. Under the Convention
letters rogatory (formal requests for information) for the purpose of obtaining
evidence or other relevant material are to be executed by the authorities of a
requested party. The Convention also specifies the requirements that re-
quests for mutual assistance and letters rogatory have to meet (authoritiesin
question, languages and refusal of assistance).

The European Socia Charter» guarantees 19 fundamental socia and eco-
nomic rights, which makes it relevant in the same manner as the ICESCR.
The Charter stipulates that a state has to agree to be bound by at least 10 out
of 19 articles or 45 numbered paragraphs; as there are seven articles that are
seen to be particularly important» a state must also accept at least five of
these (the right to work, the right to organize, the right to bargain collectively,
the right to socia security, the right to socid and medicd assistance, the right
to the socid, legal and economic protection of the family, and the right to pro-
tection and assistance for migrant workers and their families). The Charter’s
enforcement mechanism includes a reporting system to a Committee of Ex-
perts;, the Committee of Ministers can issue recommendations to state par-
ties» The Revised European Sociad Charter- (1996) strengthens the existing
protection of socia and economic rights by embodying the rights guaranteed
by the Social Charter (and its Additional Protocol) and adding new rights.
The enforcement system remains the same. The Social Charter has generally
had less influence than the activities of the ILO (and the socia dimension of
the European Community). Moreover, it should be noted that the Charter

" Two Additional Protocols to the Convention, ETS No. 086, 1975 and ETS No. 98,
1978.

8 ETS No. 30, 1959.
" ETS No. 35, 1961.
8 Articles 1, 5, 6, 12, 13, 16 and 19.

8 This system was amended by the Protocol of 1991, ETS No. 142. In 1995 another
Protocol, ETS No. 158, established a system of collective complaints.

82 ETS No. 163, 1996.

8 ETS No. 128, 1988, guaranteeing e.g. workers the right to equal opportunities and
equal treatment in matters of employment and occupation without discrimination on
the ground of sex.

8 E.g. the right to dignity at work and the right to protection against poverty and
social exclusion.
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only restrictively applies to those who are not in the territory of a state party
legally (Appendix).

In the area of “soft law” measures, the Committee of Ministers has given
severa relevant recommendations to the member states of the Council of
Europe. The most recent of these, Recommendation No. R (2000) 11, par-
ticularly focuses on trafficking (Recommendation on Action against Traffick-
ing in Human Beings for the purpose of Sexua Exploitation) and proposes
severad practica measures: trafficking should be made a specia offence,
courts of law should have the right to seize assets belonging to (convicted)
traffickers and victims of trafficking should receive help and protection. On
one hand, governments should set up agreements to facilitate the victims
return to the country of origin if they so wish; on the other hand, victims
should be provided with temporary residence status on humanitarian grounds
if necessary. Other relevant COE recommendations include: Recommenda-
tion No. R (91) 11 on sexud exploitation, pornography and prostitution of, and
trafficking in, children and young adults, Recommendation No. R (96) 8 on
crime policy in Europe in a time of change, Recommendation No. R (97) 13
concerning intimidation of witnesses and the rights of the defence, Recam
mendation No. R (80) 10 on measures againgt the transfer and the safekeep-
ing of funds of crimind origin, Recommendation No. R (85) 11 on the
position of the victim in the framework of crimina law and procedure and
Recommendation No. R (87) 21 on assistance to victims and the prevention
of victimisation.s

5. ORGANIZATION FOR SECURITY AND COOPERATION
IN EUROPE

The Organization for Security and Cooperation in Europe (OSCE) is a re-
giona security organization, and another source of “soft law” on trafficking.

8 See also following Parliamentary Assembly texts: Parliamentary Recommendation
1065 (1987) on the traffic in children and other forms of child exploitation, Recom-
mendation 1211 (1993) on clandestine migration: traffickers and employers of clan-
destine migrants, Resolution 1099 (1996) on the sexual exploitation of children and
Recommendation 1325 (1997) of the Council of Europe on trafficking in women and
forced prostitution in Council of Europe member states.

% See also the Council of Europe Parliamentary Assembly Recommendation 1325
(1997) 1 on traffic in women and forced prostitution in Council of Europe member
states, whereby the Assembly urged the Council of Europe’s Committee of Ministers
to draw up a convention on trafficking.
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The OSCE has 55 participating States from Europe, North America and
Centrd Asa Its mandate covers early warning, conflict prevention, crisis
management and post-conflict rehabilitation. It therefore concentrates on a
wide range of security-related questions (human rights, eection monitoring,
arms control, preventive diplomacy, security-building action, economic and
environmental security). Since 1991, when the goal to eliminate al forms of
trafficking in women and exploitation of prodtitution of women was first
enunciated,” the OSCE and especialy its Office for Democratic Institutions
and Human Rights (ODIHR) have become increasingly involved in the issue
of trafficking in human beings (the ODIHR is the main OSCE ingtitution in-
volved with ensuring respect for human rights and promoting demacratic val-
ues).» The ODIHR has e.g. published a Background Paper on Trafficking in
Human Beings with detailed recommendations on combating trafficking.

In 1999, the OSCE Parliamentary Assembly adopted a Resolution on Traf-
ficking in Women and Children- in whichit condemned trafficking for sexud
exploitation as “a particularly brutal form of the internationd traffic in per-
sons which includes dl the elements of the crime of rape because it resultsin
the involuntary participation of another person in sex acts by means of fraud,
force, or coercion” (paragraph 4). The OSCE member states were called on
to make sure they have the necessary legidation and enforcement mecha-
nisms to punish traffickers, “particularly those who use force or fraud to traf-
fic women or children into the international sex trade, while protecting the
rights of the trafficking victims® (paragraph 9). In 2000, the Parliamentary
Assembly repeated this request by another resolution urging the criminaliza-
tion of trafficking while ensuring the victims' freedom from prosecution.

87 See Document of the Moscow Meeting of the Conference on the Human Dimen-
sion of the CSCE, 10 September-15 October 1991, paragraph 40.7.

8 Gince 1999 the ODIHR has an Adviser on Trafficking Issues; the ODIHR devel-
oped an Action Plan for the year 2000; in June 2000 the OSCE dedicated a Human
Dimension Meeting exclusively to trafficking (Supplementary Human Dimension
M eeting on Trafficking in Human Beings, Vienna 19 June 2000, Final Report).

8 ODIHR, Trafficking in Human Beings: Implications for the OSCE, 1999/3.

% Parliamentary Assembly of the Organization for Security and Cooperation in
Europe, St. Petersburg Declaration, 10 July 1999.

%1 parliamentary Assembly of the Organization for Security and Cooperation in
Europe, Bucharest Declaration, “Good governance: regional cooperation, strengthen-
ing democratic institutions, promoting transparency, enforcing the rule of law and
combating corruption, chapter I11: democracy, human rights and humanitarian ques-
tions”, 10 July 2000.
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6. EUROPEAN UNION LAW

6.1. About the Human Rights Dimension of the Union

Over the last few years the European Union has devoted increasing attention
to trafficking in women as well as the sexua exploitation of children. Al-
though within the Union trafficking has habitualy been understood as a mi-
gration or a crime control problem, nascent awareness of its significance as a
human rights issue is developing also within the EU as it is evolving towards
amore politica union. Thisis particularly significant, asit is well known how
profoundly the European Communities have been influenced by the decision
to rebuild postwar Europe by economic means rather than by promoting re-
spect for human rights and fundamenta freedoms:: No list of fundamenta

rights can be found in the origina Tregties or in the Treaty on European Un-
ion (TEU) (only the principle of equa pay for men and women has from the
start been codified in the Treaty of the European Communities:). The Euro-
pean Court d Justice (ECJ) had to recognise the existence of fundamental

rights at Community level; according to its case-law fundamental rights are a
part of the generd principles of Community law (equivalent to primary law in
the Community legd hierarchy).:

After the Treaty of Amsterdam, article 2 (ex article B) of the Treaty on
European Union states the Union shal set itself e.g. the following objective:
“to maintain and develop the Union as an area of freedom, security and jus-
tice, in which the free movement d persons is assured in conjunction with
appropriate measures with respect to externa border controls, asylum, immi-
gration and the prevention and combating of crime’. The human rights objec-
tives of the Union are listed in article 6 (ex article F) of the Treaty on
European Union asfollows:

1) The Union is founded on the principles of liberty, democracy, respect for
human rights and fundamental freedoms, and the rule of law, principles
which are common to the Member States.

2) The Union shall respect fundamental rights, as guaranteed by the European
Convention for the Protection of Human Rights and Fundamental Freedoms

92 About the development of human rights protection in the Union see L. Betten & N.
Grief, EU Law and Human Rights (1998), 53-73.

% Article 141 (ex art. 119) TEC.
% See e.g. the second Nold case (4/73), ECR 1974, 491.
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signed in Rome on 4 November 1950 and as they result from the constitu-
tional traditions common to the Member States, as general principles of
Community law.

3) TheUnion shall respect the national identities of its Member States.

4) The Union shall provide itself with the means necessary to attain its objec-
tivesand carry through its policies.

Article 7 (ex F.1) TEU enables the Council to take measures against mem-
ber dtates that have infringed the principles laid down in Article 6 TEU.» The
protection of human rights by the ECJ has also improved, as its powers were
extended by article 46 (ex article L) TEU. It should be noted this particularly
applies to the protection of fundamenta rights in the fidd of visas, asylum
and immigration (now transferred to Community law, see section 6.2).

At the Cologne summit on 4 June 1999 it was finaly decided that a Charter
of Fundamental Rights of the European Union should be drawn up “in order
to make their overriding importance and relevance more visible to the Un-
ion’s citizens’ - At the Nice European Council the Council, the Commission
and Parliament jointly proclaimed the Charter, which covers many of the
rights discussed supra with regard to the international conventions that are
applicable to trafficking. It is interesting to note that the Charter of Funda-
mental Rights, under the prohibition of davery and forced labour (art. 5) aso
explicitly prohibits trafficking in human beings:» The Charter is however, as
yet, nothing more than a political declaration setting out existing freedoms
enjoyed by European citizens as the question of incorporating the Charter into
the Union and Community Treaties will be considered by the European
Council later.

% After the Council has determined “the existence of a serious and persistent breach
by a Member State of principles mentioned in Article 6(1)", the Council can, by a
qualified majority, decide to suspend certain of the rights deriving from the applica-
tion of the Treaty on European Union to the member state in question, including the
voting rightsin the Council. See also art. 309(2) (ex art. 236) TEC.

% See art. 61 et seq. (ex 73i et seq.) TEC.

%7 See Cologne European Council (3 and 4 June 1999) Presidency Conclusions (An-
nex 4: European Council Decision on the drawing up of a Charter of Fundamental
Rights of the European Union).

% The full text of the Charter is available at:
<URL:http://europa.eu.int/comm/justice_home/unit/charte/pdf/charter_en.pdf> (ac-
cessed 9.1.2001).

% Nice European Council (7, 8 and 9 December 2000) Presidency conclusions, 2.
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The human rights aspect of the Union has become a visible element in the
EU enlargement process.« In 1993 the European Council promised that the
countries in Central and Eastern Europe that so desire shal become mem-
bers of the European Union. The membership criteria includes both politica
and economic components; the economic elements aside, the political condi-
tions require that the candidate country has achieved stability of ingtitutions
that guarantee democracy, the rue of law, human rights, and the respect for
and protection of minorities.» In other words the candidate countries should
fulfil the requirements set by article 6(1) TEU. As trafficking in women and
children is a yet growing human rights problem in certain candidate countries
(in addition to being a migration/crime problem recognised by the EU), the
issue has relevance to the enlargement process.

6.2. Justice and Home Affairs after the Treaty of Amsterdam

As iswell known, the pre-Amsterdam third pillar suffered from alack of db-
jectives and effective instruments.: Even after the Treaty on European Un-
ion (the Maastricht Treaty) the major Justice and Home Affairs (JHA) laws
took the form of internationa conventions, which only entered into force after
being ratified by al EU member states — due to the sengitivity of matters un-
der JHA (relating to public order etc) this made progress wearisome at best.
The Treaty of Amsterdam, which was adopted in 1997 (and became opera-
tiona in May 1999), has had a profound influence in the management of Jus-
tice and Home Affairs in the EU. It moved several very mportant JHA
policy areas, including asylum and immigration policy, into the Union’s norma
lawmaking structures by transferring them to the Community pillar (Title V)
of the Treaty on European Union. The Treaty of Amsterdam also incorpo-
rated the (until then) non-EU Schengen Agreement, which eliminates borders
between its signatory States, into the European Union system. Despite Am-

10 The respect for human rights is now also declared to be one of the Union objec-
tivesin thefield of foreign policy under Title V. See article 11 (ex art. J1) TEU.

101 copenhagen European Council (21 and 22 June 1993) Presidency Conclusions. For
information on the enlargement process see
<URL:http://europa.eu.int/comm/enlargement/docs/pdf/corpusen.pdf>

102 See S, Peers, EU Justice and Home Affairs Law (2000), 15-37.

103 Today this area without internal borders (the “ Schengen area”) covers 13 member
states (all but the United Kingdom and Ireland). Originally not part of Community
law, the Schengen Agreement was incorporated into the EU framework (new Title 1V,
comprising Articles 61 et seq. on “Visas, asylum, immigration and other policies re-
lated to free movement of persons”) by a protocol attached to the Treaty of Amster-
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sterdam it has to be emphasised that the cooperation in Justice and Home
Affairs aswell as migration management still form a constantly evolving area
of Union action.

Trafficking in human beings (though connected to irregular/illega migration
through the practices used in trafficking, and often — unfortunately — con-
fused with it) was not moved from Title VI to Title IV but remains in the
third pillar under cooperation in Justice and Home Affairs (the relevance of
Title 1V isindirect and has to do with visas, asylum rights and checks at ex-
terna borders). Title VI TEU is now renamed “Provisions on Police and Ju-
dicia Cooperation in Crimina Matters’, and this cooperation continues to be
conducted at intergovernmental level. The objective in this area is (in line
with amended article 2 TEU) to “provide citizens with a high level of safety
within an area of freedom, security and justice by developing common action
among the Member States in the fields of police and judicia cooperationin
criminal matters and by preventing and combating racism and xenophobia’ .=
And how is this objective to be achieved? According to aticle 29, “by pre-
venting and combating crime, organized or otherwise, in particular terrorism,
trafficking in persons and offences against children, illicit drug traffick-
ing and illicit arms trafficking, corruption and fraud, through:

a) closer cooperation between police forces, customs authorities and other
competent authorities in the Member States, both directly and through the
European Police Office (Europal), in accordance with the provisions of A rti-
cles30and 32;

b) closer cooperation between judicial and other competent authorities of
the Member States in accordance with the provisions of Articles 31(a) to (d)
and 32;

C) approximation, where necessary, of rules on criminal mattersin the Mem-
ber States, in accordance with the provisions of Article 31(e).”

The forms of the common action in police cooperation are listed in article 30
and include cooperation (between relevant authorities) in the prevention, de-

dam; the significance of the Schengen area vis-&vis trafficking in women is that while
it makes it more difficult to traffic women into the EU, its existence facilitates the traf-
fic of women from one EU country to another once they are within the Schengen
area.

104 As is cooperation to combat against social exclusion (also presented by the
Treaty of Amsterdam). This cooperation will not be addressed in particular in this
report asit isstill at an incipient stage.

105 Article 29 (ex art. K.1) TEU. Note the emphasis on EU citizens’ safety.
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tection and investigation of crimes, data collection and exchange, cooperation
in training, the use of equipment and forensic research as well as a common
evaluation of particular investigative techniques.» The same article contains
provisons on Council action with regard to the development of Europol: the
Council is to adopt measures that extend Europol’s role in supporting and
initiating investigations (within five years of the entry into force of the Treaty
of Amsterdam)..» The somewhat sketchy provisions on the content of the
“common action” under judicial cooperation include measures to facilitate the
cooperation between ministries and other authorities, to facilitate extradition
between member states and to prevent conflicts of prisdiction.« There is
also a provison aming a the adoption of “minimum rules relating to the con
dtituent elements of crimina acts and to pendties in the fields of organized
crime, terrorism and illicit drug trafficking” but this provision does not eabo-
rate the relevant crimes any further.x

As for the set of JHA instruments available after Amsterdam, Title VI now
provides that the Council, acting unanimoudly on an initiative of any member
state or the Commission, can adopt common positions, framework decisions,
decisions and establish conventions (joint actions are no longer provided
for)..» The common positions existed aso pre-Amsterdam: and now “ define
the approach of the Union to a particular matter”. The (new) framework
decisions are adopted by the Council “for the purpose of approximation of
the laws and regulations of the Member States’; they are “binding upon the
Member States as to the result to be achieved but shall leave to the nationa
authorities the choice of form and methods’ .= Decisions are meant for any
other purpose apart from gpproximation of laws and are binding on the mem-
ber states. Findly, the Council can aso establish conventions and set time
limits for their ratification by the member states (and after at least half of the
members have ratified a convention it enters into force). The measures im-
plementing conventions can be adopted by a 2/3 mgority of the parties.= It

106 Article 30(1) (ex art. K.2(1)) TEU.
107 Article 30(2) (ex art. K.2(2)) TEU.
108 Article 31 (ex art. K.3) TEU.

109 | dem.

110 See article 34 (ex art. K.6) TEU.
M Ex art. K.6(a) TEU.

12 |n this respect the framework decisions have been likened to Community direc-
tives. However, unlike directives, the framework decisions cannot have direct ef-
fect. See J. Monar, “Justice and Home Affairs in the Treaty of Amsterdam: Reform
at the Price of Fragmentation”, 23(4) European Law Review 1998, 326.

13 Art. 34(2)(d) TEU.
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should aso be noted that the Council may now negotiate and conclude
agreements with third countries or international organizations.+ The Euro-
pean Parliament shall be consulted with regard to framework decisions, deci-
sions and conventions.:

The Treaty of Amsterdam strengthened the role of the European Court of
Justice in the Justice and Home Affairs.« The ECJ now has aright to give
preliminary rulings “on the vaidity and interpretation of framework decisions
and decisions, on the interpretation of conventions established under this Title
and on the validity and interpretation of the measures implementing them” .-
However, this jurisdiction requires member state approval (by a declaration);
moreover, a member state can decide whether requests for preliminary rul-
ings can come from any court or merely from courts “against whose deci-
sions there is no judicia remedy under nationd law” .= It must be emphasised
that the ECJ has no jurisdiction “to review the validity or proportiondity of
operations carried out by the police or other law enforcement services of a
Member State or the exercise of the responsibilities incumbent upon Member
States with regard to the maintenance of law and order and the safeguarding
of internal security”..» This is a serious limitation as practically all measures
under policefjudicial cooperation in criminad matters can, if understood
broadly, be seen to fulfil the conditions.» The ECJ does have the necessary
jurisdiction “to review the legdlity of framework decisions and decisions’ .
Finaly, the ECJ can rule on disputes ketween member states concerning the
interpretation or the application of acts adopted under Title VI (as well as
disputes between member states and the Commission regarding the interpre-
tation or the application of conventions).=

114 Article 38 (ex art. K.10) and article 24 (ex art. J.14) TEU.

15 Article 39 (ex art. K.11) TEU.

116 See article 35 (ex art. K.7) TEU.

17 Article 35(1) TEU.

118 Articles 35(2) and 35(3) TEU. At the time of the entry into force of the Amsterdam
Treaty such a declaration had been made by Austria, Belgium, Finland, Germany,
Greece, Italy, Luxembourg, the Netherlands, Portugal, Spain and Sweden. Only Spain
opted for the restricted jurisdiction. 0J C 120, 01.05.1999.

19 Article 35(5) TEU.

120 Thisis also noted with regret by Monar, supranote 111.

121 Article 35(6) TEU.

122 Article 35(7) TEU.
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6.3. The Realization of the Political Goal: Tampere and Vi-
enna Onwards

After the Treaty of Amsterdam the Commission and member states have
tried to elaborate on the implementation of the new JHA policies. The Vi-
enna European Council (December 1998) approved of an action plan of the
Council and Commission (also known as the Vienna Action Plan). The spe-
cid summit meeting in Tampere, Finland (in October 1999) was etirdy
dedicated to JHA matters and produced the Tampere Presidency Conclu-
sions. It should be added that the Justice and Home Affairs Task Force of
the European Commission is now a directorate-general (DG), and in e
sponse to the Tampere Conclusions the Commission keeps a “ scoreboard” of
the progress made in JHA matters (the scoreboard is updated once per
Presidency).= The implementation of the JHA policies is an ongoing process,
which will take time to complete. This makes it possible (and desirable) to
introduce human rights aspects to often migration-oriented trafficking poli-
cies.

The Vienna Action Plan= was drawn up in response to the Cardiff European
Council (June 1998). It is divided into two parts, the first of which is an intro-
ductory description of the content of the concepts of freedom, security and
justice; trafficking in human beings is mentioned as something requiring &-
fective measures to guarantee security and justice (paragraphs 11 & 18).
Part 2 includes a more detailed list of appropriate measures, although the Vi-
enna Action Plan fails to clearly differentiate between smuggling, trafficking
and trafficking in women. After listing a wide range of (mainly preventive)
measures to combat illegd immigration, the Action Plan records priority
measures to be taken under police and judicia cooperation in criminal matters
(which must be completed within two or five years from entry into force of
the Amsterdam Treaty). This action consists e.g. of improving Europol coop-
eration in severa areas (including making the fight againgt trafficking net-
works one of the priorities of operationa cooperation) and of facilitating
extradition and mutual assistance in criminal matters (see Part C). Paragraph

128 The last update is from November 2000, see Communication from the Commission
to the Council and the European Parliament, Biannual Update of the Scoreboard to
Review Progress on the Creation of an Area of “Freedom, security and justice” in the
European Union, COM(2000) 782 final.

124 Council and Commission Action Plan of 3 December on how best to implement the
Provisions of the Treaty of Amsterdam on an area of freedom, security and justice,
0J C 19, 23.01.1999.
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46 of the Vienna Action Plan requires further that “the behaviour in thefield
of organized crime, terrorism and drug trafficking, for which it is urgent and
necessary to adopt measures establishing minimum rules relating to the con
dtituent elements and to pendties’ is identified without delay. Trafficking in
human beings and the sexua exploitation of children are listed as one of the
forms of organized crime regarding which these union-wide minimum rules
should be considered.

The Tampere Conclusions= do not distinguish trafficking in women from ir-
regular migration either but place trafficking in human beings under the rubric
of “Management of migration flows’. Emphasising the need for efficiency
the European Council called for “the development, in close cooperation with
countries of origin and trangit, of information campaigns on the actua possi-
bilities for legad immigration, and for the prevention of al forms of trafficking
in human beings’.» The European Council declared its determination to com-
bat traffickers and urged “the adoption of legidation foreseeing severe sanc-
tions against this serious crime’. It recommended that member states
(together with Europol) take action to detect and dismantle crimina traffick-
ing networks. At the same time the rights of the victims of trafficking “shall
be secured with specia emphasis on the problems of women and children” .=
The European Council also requested “closer cooperation and mutual techni-
cal assistance between the Member States' border control services, such as
exchange programmes and technology transfer, especidly on maritime bor-
ders, and for the rapid inclusion of the applicant States in this cooperation” .=
The European Council aso “cals for assistance to countries of origin and
trangt to be developed in order to promote voluntary return as well asto help
the authorities of those countries to strengthen their ability to combat effec-
tively trafficking in human beings and to cope with their readmisson obliga-
tions towards the Union and the Member States” .

The Tampere Conclusions also address trafficking under the fight against
crime. The European Council caled for the maximisation of cooperation be-
tween authorities in member states in the investigation of cross-border crime.
The European Council demanded “joint investigative teams as foreseen in the
Treaty to be set up without delay, as a first step, to combat trafficking in

125 Tampere European Council (15 and 16 October 1999) Presidency Conclusions.
126 paragraph 22.
127 paragraph 23.
128 paragraph 24.
129 paragraph 26.
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drugs and human beings as well as terrorism”. Also the participation of Eu-
ropol is encouraged.= With regard to nationa crimina law the European
Council recommended that “efforts to agree on common definitions, incrimi-
nations and sanctions should be focused in the first nstance on a limited
number of sectors of particular relevance, such as financia crime (money
laundering, corruption, Euro counterfeiting), drugs trafficking, trafficking in
human beings, particularly exploitation of women, sexua exploitation of chil-
dren, high tech crime and environmenta crime’.= In other words, the Tam-
pere conclusions give priority to the fight againgt trafficking in human beings
as a crimina problem by pointing it out as one of the priority areas for g
proximation of crimina legidation.

As for recent developments, the Santa Maria da Feira European Council:
encouraged further action during the (then incoming) French Presidency. The
latest European Council in Nice (December 2000) noted the “progress on all
aspects of the policy established at Tampere” but the French Presidency ini-
tiatives are again mostly relevant vis-avis smuggling.= Sweden assumed the
Presidency in January 2001 and has declared that “ special effort will dso be
devoted to fighting serious environmenta offences and combating trafficking
in human beings, particularly women and children” . Trafficking was one of
the issues at the informal meeting of ministers of Justice and Home Affairsin
Stockholm in February 2001; the countries applying for EU membership were
invited to a specia minigterid meeting to discuss trafficking in March 2001
(at the meeting EU member states and the candidate countries agreed to in-
crease their cooperation to combat trafficking in human beings).

6.4. Specific EU Action Against Traffickingin Women

Practica involvement of EU organs to combat trafficking in women by
means of cooperation in crimina matters has increased in the past decade
athough the effectiveness of the measures has left something to be desired

1%0 paragraph 43.

131 paragraph 48.

132 santa Maria da Feira European Council (19 and 20 June 2000) Presidency Conclu-
sions, Part 1V .E, paragraph 52.

13 See Nice European Council (7, 8 and 9 December 2000) Presidency Conclusions,
Part V.G., paragraph 50.

134 See the official Swedish Presidency website
URL :http://www.eu2001.se/static/eng/issues/justice.asp (accessed 14.2.2001).
1% | dem.
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and although it should be noted that from a human rights perspective the pe-
nalisation aspect alone is not sufficient as a basis of a victim-sensitive anti-
trafficking strategy. In November 1993 the JHA Council agreed on a series
of recommendations to the member states to counter trafficking.= In Vienna
in June 1996 the European Commission and IOM organized a conference on
trafficking in women where further measures were proposed (including the
need for a comprehensive action plan); the same year saw the first Commis-
son Communication to the Council and the Parliament on trafficking in
women.= In this Communication the Commission, acknowledging the need
for a multidisciplinary approach to trafficking, attempted to encourage a
broad policy debate and to advance a coherent European way of handling
trafficking. The communication included a range of preliminary proposals on
eg. training of immigration officias, police and judicia cooperation and rein-
tegration of victims.

In 1997 the European Council adopted a Joint Action (JA) on action to com-
bat both trafficking and the sexua exploitation of children.= The focus of the
JA was on pendisation and it included yet another definition d trafficking
(Title I.A-B) and understood:

(i) “Trafficking”, as any behaviour which facilitates the entry into, transit
through, residence in or exit from the territory of a Member State, for the
purposes set out in point B (b) and (d); whereB is:
(a) Sexually exploiting a person other than a child for gainful purposes,
where:
- use ismade of coercion, in particular violence or threats, or
- deceit is used, or
- there is abuse of authority or other pressure, which is such that the
person has no real and acceptable choice but to submit to the pressure
or abuse involved,;
(b) Trafficking in persons other than children for gainful purposes with a
view to their sexual exploitation under the conditions set out in paragraph
@
(c) Sexually exploiting or sexually abusing children;
(d) Trafficking in children with aview to their sexual exploitation or abuse.

1% Recommendations on Trade in Human Beings, Council Press Release 10550/93 of
29-30.11.1993.
137 Commission Communication of 20 November 1996 to the Council and the Euro-

pean Parliament on trafficking in women for the purpose of sexual exploitation,
COM (96) 567 final (not published in the Official Journal).

1% Joint Action concerning action to combat trafficking in human beings and sexual
exploitation of children, 97/154/JHA, OJL 63, 04.03.1997.
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The Joint Action demands that, with regard to trafficking for sexua exploita-
tion and sexua exploitation of children (as understood by the JA), the EU
member states review their national legidation so that it classifies such prac-
tices as criminal offences (11.A(a)). Member states must also review their
relevant laws to e.g. make sure that: also attempt and participation are crimi-
nalized; penalties are dfective, proportionate and dissuasive; legal persons
can be held liable; seizure, search as well as investigation powers and tech-
niques are available; witness protection and assistance is ensured; the work
of the enforcement authorities is coordinated (11.A-I). The 1997 Joint Action
aso discussed some horizontal issues including mutua lega assistance (Title
I11). In practice the implementation of the Joint Action has faced many diffi-
cultiesin EU members states.

As a follow-up to the firs Commisson Gommunication during the Nether-
lands Presidency (April 1997), a conference of EU ministers was organized
to discuss trafficking in women. As aresult the Hague EU Ministerid Decla-
ration on European Guidelines for Effective Measures to Prevent and Com-
bat Trafficking in Women for the Purpose of Sexual Exploitation was agreed
on, which e.g. advocated the prevention of the automatic expulsion of traf-
ficking victims:= In 1998 another Commisson Communication was given,
seeking to deepen existing action and to introduce new steps.» The Commu-
nication recommended new measures, such as support for the important role
of NGOs, strengthening the previoudy introduced multi-disciplinary approach,
investment in prevention in sending countries, more research on trafficking,
evaluation of effective prosecution/sentencing and ensuring support for vic-
tims. One of the noteworthy specific measures suggested was legidation that
grants temporary permit of stay to victims prepared to testify in judicid pro-
ceedings (although it nust be added that this would provide little help to all
victims, some of whom will in any case be unwilling to testify or incapable of
doing s0). This particular Communication was aso intended as a message to
the countries applying for membership in the EU of the necessity to take ef-
fective national measures and to cooperate with the EU on the issue (it was
also suggested that both the STOP and Daphne programmes — discussed
infra— be opened to applicant countries as well).

1% See Galiana, supra note 40, 27-28.

140 Commission Communication of 9 December 1998 to the Council and the European
Parliament Proposing Further Action in the Fight Against Trafficking in Women,
COM(98) 726 final.
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The European Parliament has become very involved and has severa times
condemned trafficking in women.:= In the mid-nineties the European Parlia-
ment accepted a report on trafficking and a resolution on trafficking.«= The
definition of the Parliament for trafficking in human beingsis:

“The illegal action of someone who, directly or indirectly, encourages a citizen
from a third country to enter or stay in another country in order to exploit that
person by using deceit or any other form of coercion or by abusing that per-
son’svulnerable situation or administrative status” .«

With regard to the 1996 Commission Communication the Parliament gave a
resolution that denounced trafficking as “a late twentieth century form of
davery” and stressed “the need to see trafficking in women first and fore-
most from the point of view of the victims and to treat it as a violation of
women'’s fundamental human rights, rather than seeing it exclusively in terms
of the fight against organized crime or illegal immigration”.« In the same
resolution the Parliament dso called on member states to e.g. adopt a multi-
disciplinary approach, to prioritise the protection of the victims (including their
access to temporary residence status and damage compensation) and to en
sure that the legidation and structures in countries seeking EU membership
are sufficient to combat trafficking in women and consistent with member
state action. Last year the European Parliament gave a resolution in response
to the 1998 Commission Communication whereby it made a connection be-
tween “the system of direct and indirect prohibition of prostitution used in the
majority of Member States” and the creation of “ablack market monopolised
by organized crime, which exposes those involved, particularly immigrants, to
violence and margindization”.«s The European Parliament urged further
measures ranging from the adoption of a clear common definition of traffick-
ing to the establishment of specia anti-trafficking police units. In the light of
the implementation problems of the 1997 Joint Action the Commission was

141 About early action by the European Parliament see e.g. Resolution on the exploita-
tion of prostitution and the traffic of human beings (OJ C 120, 16.05.1989) and Reso-
lution on the trade in women (OJ C 268, 04.10.1993), 1998 Resolution 19.3??

142 Rapporteur Maria Paola Colombo Svevo, Report on Trafficking in Human Beings,
Committee on Civil Liberties and Internal Affairs, European Parliament, 14.12.1995;
European Parliament resol ution A4-0326/95 (18 January 1996), OJ C 32, 05.02.1996.

143 Eyropean Parliament resolution A4-0326/1995, paragraph 1.

144 European Parliament resolution A4-0372/1997 (16 December 1997), OJ C 14,
19.01.1998, paragraphs A & 4.

« European Parliament resolution A5-0127/2000 (19 May 2000), OJ C 59, 23.02.2001,
paragraph |.
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asked “to make specific proposas towards the harmonization of national
laws and methods of detection and prosecution” to ensure e.g. a harmonized
definition of trafficking, effective sanctions, extraterritoria jurisdiction and
extradition, seizure of the proceeds from trafficking, non-criminaization of
trafficked persons and measures to protect victims and witnesses.

It should be mentioned that the European Union dso funds two initiatives
relevant to trafficking. The STOP programme: is an incentive and exchange
programme aiming at combating trade in human beings and the sexud exploi-
tation of children. The Programme is designed to encourage and reinforce
networks and practical cooperation between the various actors responsible
for tackling trafficking. STOP has provided financia support for action in
training, exchange programmes, organization of multi-disciplinary meet-
ingsg/seminars, studies/research and dissemination of information; the persons
involved have ranged from judges and prosecutors to civil servants and immi-
gration officids. STOP originaly ran from 1996 to 2000, and a recent Com-
mission Proposal- suggests that the Programme be extended for a period of
two years. Unlike the STOP initiative, the Daphne Programme mainly fo-
cuses on NGO action.« The origina Daphne Initiative ran from 1997-1999 as
a funding programme for community action on preventive measures to fight
violence againgt children, young people and women (violence is understood
broadly, and covers dso trafficking). The new DAPHNE programme (2000-
2003) has a budget of EUR 20 million and is aso open to public bodiesin ad-
dition to NGOs and is opened to the applicant states of the EU (and the
EEA/EFTA countries).

Findly, the European Union dso participates in information campaigns with
IOM; previoudy run in Poland and the Ukraine in 1998, a new information
campaign was launched at the end of 1999 to prevent trafficking in women in
Hungary and Bulgaria by informing both the genera public as well as more
targeted audiences of the risks involved and the methods of the recruiters
and other intermediaries.

146 European Parliament resolution A5-0127/2000 (19 May 2000), paragraph 9. About
the recent response of the Commission, Commission Proposal for a Framework De-
cision, seeinfra section 6.5.

147 Adopted by Joint Action 96/700/JHA, OJ L 322, 12.12.1996.

148 proposal for Council Decision establishing a second phase of the programme of
incentives, exchanges, training and cooperation for persons responsible for com-
bating trade in human beings and the sexual exploitation of children (Stop I1), COM
(2000) 828 final.

149 programme adopted by Decision of the European Parliament and of the Council,

293/2000/EC, OJ L 34, 09.02.2000.
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6.5. Commission Proposal for a Framewor k Decision of Tr af-
ficking

An important piece of legidation with regard to combating trafficking in ru-
man beings and the sexual exploitation of children and child pornography is
currently under preparation under police and judicia cooperation in crimina
meatters. In December 2000 the Commission submitted a communication to
the Council and the European Parliament regarding its two proposals for a) a
Council Framework Decision on combating trafficking in human beings and
b) a Council Framework Decision on combating the sexua exploitation of
children and child pornography.:» The stated aim of the Proposa on traffick-
ing is to remedy the failure of the implementation of the 1997 Joint Action
that occurred due to “the absence of commonly adopted definitions, incrimi-
nations and sanctions in the Member States pena legislation”.» The Pro-
posal covers not only trafficking in human beings for the purpose of sexua
exploitation, but aso trafficking in human beings for the purpose of (other)
labour exploitation. The Commission recommends that the European Union
adopts its proposal swiftly to “demondtrate clearly its will to take on the fight
againgt these unacceptable violaions of human rights and human dignity by
providing a common approach on criminal law and a further developed law
enforcement and judicial cooperation.”:

The goa of the proposed framework decision is to further approximate the
crimina laws of EU member dates (including penalties) on trafficking in hu-
man beings (upon entry into force it will replace the 1997 Joint Action). If
and when the Proposal is adopted, it means the EU member states are
obliged to harmonize their legidation to reach the aims of the Proposal. The
Proposal starts by emphasising the divison between smuggling of migrants-:
that constitutes a crime againgt the state (and often involves a mutua interest
between the smuggler and the smuggled) and trafficking in human beings that

1% Communication from the Commission to the Council and the European Parliament
of 21.12.2000, COM (2000) 854 final, corrigendum 22.1.2001.

51 bid, at 4.

182 Communication from the Commission to the Council and the European Parliament
of 21.12.2000, COM (2000) 854 final, corrigendum 22.1.2001, at 5.

158 The Commission therefore considered the French Presidency initiatives on facilita-
tion of unauthorised entry, movement and residence (OJ C 253, 04.09.2000, proposals
not yet adopted) as related to smuggling, not trafficking.
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congtitutes a crime against a person and involves an exploitative purpose.
The proposed framework decision has two definitions, the first for trafficking
for labour exploitation and the second for trafficking for sexua exploitation.
The latter definition (art. 2) largely follows the UN Protocol to Prevent, Sup-
press and Punish Trafficking in Persons, Especially Women and Children
(see supra section 1.6) and understands trafficking as:

“The recruitment, transportation or transfer of a person, including harbouring
and subsequent reception and the exchange of control over him or her is pun-
ishable, where the purpose is to exploit him or her in prostitution or in porno-
graphic performances or in production of pornographic material, and:

a) useis made of coercion, force or threats, including abduction, or

b) useis made of deceit or fraud, or

c) thereisamisuse of authority, influence or pressure, or

d) there is another form of abuse.”

It is noteworthy that a border crossing is not mentioned as a necessary ele-
ment but the emphasis is clearly on the end purpose of trafficking. The
framework decision demands trafficking for both labour and sexua exploita-
tion be criminalized as wdll as ingtigation, aiding, abetting or attempt (articles
1-3). The Proposdl includes provisions about effective, proportionate and dis-
suasive pendties (with maximum terms of imprisonment no less than 6 years)
and aggravating circumstances (particular ruthlessness, substantial proceeds
or the framework of a crimina organization). The liability of lega personsis
addressed, as well as jurisdiction (must extend to nationals committing crimes
connected with trafficking abroad) and cooperation between EU member
dtates. Significantly the Proposal proposes to set a deadline by which mem-
ber states must comply with the Framework Decision (31 December 2002);
the effectiveness of member state action is proposed to be assessed by the
Council 30 June 2004.

The Proposal for a Framework Decision scarcely addresses the situation of
victims except for stating they are to be guaranteed adequate legal protection
and standing in judicia proceedings. To a certain extent this is because the
Commission has aso announced it will present another legidative proposd in
order to grant short-term residence permits to victims of trafficking who are
willing to cooperate and testify in court againgt their traffickers. This proposal
isto gpply to al victims of human trafficking, not solely women (dthough it is
likely that most victims of trafficking benefiting from the permits will be
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women).= Originaly due to be advanced by the Commission by the end of
2000, the proposa should now be put forward in the year 2001+

6.6. Union Measures Against Crime

Besides the instruments adopted particularly for the purpose of combating
trafficking (in women), several instruments adopted by the Union for the pur-
pose of genera crime prevention and combating organized crime can aso be
considered relevant to trafficking. The measures could be summarised as
follows:

Firstly, Europol's mandate has been extended to enable it to deal with traf-
ficking in human beings for the purpose of sexual exploitation. Already the
mandate of Europol's forerunner, the Europol Drugs Unit (in operation from
1995 to 1999), was extended in 1997 to cover also trafficking=: and in July
1999 Europal, established by the Europol Convention of 1995, finally replaced
the Drugs Unit.= Europol's task is to improve the effectiveness of the rele-
vant member state authorities and cooperation between them in several a-
eas, one of which is trafficking in human beings. The exact nature and
organization of Europol is under ongoing debate but in generd it is to store
and compile information, facilitate investigations, and promote contacts ke-
tween investigators and judges with speciaized functions. In the framework
of Europol trafficking is defined as

“the subjection of a person to thereal and illegal sway of other persons by using
violence or menaces or by abuse of authority or intrigue, especially with aview
to the exploitation of prostitution, forms of sexual exploitation and assault of mi-

1% | mplementation by the European Community of the Platform for Action adopted at
the 4th World Conference on Women in Beijing 1995, Working document from the
Commission Services, May 2000, 19. Available at:
<URL:http://europa.eu.int/comm/employment_social/equ_opp/beijingquesen.pdf>
(accessed 20.2.2001).

155 Galiana, supra note 40, 27; Unit for Equal Opportunities for women and men/DG
Employment and Social Affairs: Gender Equality News and Press Releases “ Commis-
sion proposes action to combat trafficking in human beings and sexual exploitation
of children” (21.12.00). Available at:

<URL :http://europa.eu.int/comm/employment_social/equ_opp/news_en.html>  (ac-
cessed 28.2.2001).

156 Joint Action 96/748/JHA, OJ L 342 31.12.1996.

%7 Council Act of 26 July 1995, OJ C 316, 27.11.1995.
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nors or trade in abandoned children. These forms of exploitation also include the
production, sale or distribution of child pornography material.” =

There are aso two third pillar conventions on extradition that are relevant as
far as extradition of traffickersis concerned. The 1995 Convention on simpli-
fied extradition between member states= aims to facilitate the gpplication of
the European Convention on Extradition between EU member states. As its
name implies it provides for the surrender of persons sought for extradition
for purposes of prosecution (and enforcement of penalties) under simplified
procedures in order to accelerate cooperation. The 1996 Convention relating
to extradition between Union member states« for its part extends the scope
of application of the extradition procedure.

The Joint Action concerning a framework for the exchange of liaison magis-
trates to improve judicial cooperation between the Member States of the
European Union«+ was adopted “to increase the speed and effectiveness of
judiciad cooperation and to promote the pooling of information on the legal and
judicia systems of the Member States and to improve their operation” (see
article 1.3). The Joint Action on good practice in mutual legal assstancein
criminal matters= requires that member states make “statements of good
practice” by which they agree to promote detailed practices for speedy and
effective cooperation. These statements will be made available to the Euro-
pean Judicial Network. The Network was set up by the Joint Action on the
creation of a European Judicial Network:= and is made up of the central and
other relevant authorities in the field of international judicia cooperation who
will act as intermediaries; the network is to facilitate direct contacts that will
improve judicial cooperation between member states to combat serious
crime.

Provided that the sanctions on trafficking are severe enough, trafficking also
falls within the purview of two more instruments on organized crime. By the
Joint Action on money laundering, the identification, tracing, freezing, seizing

1%8 Council Decision of 3 December 1998 supplementing the definition of the form of
crime “traffic in human beings” in the Annex to the Europol Convention, OJ C 26,
30.01.1999.

1% 0J C 78, 30.03.1995.

160 0J C 313, 23.10.1996.

161 96/277/JHA, OJ L 105, 27.04.1996.

162 98/427/JHA, OJ L 191, 07.07.1998.

163 98/428/JHA, OJL 191, 07.07.1998.
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and confiscation of the instrumentalities and the proceeds from crime:: EU
member states agreed to ensure that they make no reservations to the 1990
Council of Europe Convention on Laundering, Search, Seizure and Confisca-
tion of the Proceeds from Crime when the offence is punishable by depriva-
tion of liberty or a detention order of a maximum of more than one year (art.
2) or when serious offences are concerned (art. 6). Under the Convention
member dtates e.g. ensure that their legidation/procedures on the confisca-
tion of the proceeds from crime also alow for the confiscation of property,
that their legidation/procedures permit the identification and tracing of sus-
pected proceeds from crime when requested by another member state and
that member states take all necessary steps to minimize the risk of assets
being disspated. The Joint Action on making it a criminal offence to partici-
pate in a crimina organizations emphasises “the seriousness and develop-
ment of certain forms of organized crime” such as “trafficking in human
beings... extortion and other acts of violence against the life, physica integ-
rity or liberty of a person” and requires member states to criminalize taking
part in organized crimina activities by effective, proportionate and dissuasive
crimina pendlties, to afford one another assistance and to ensure that lega
persons may be held crimindly or otherwise liable.

Finally, resolutions of the Council of the European Union cal on EU member
states to ensure the safety of witnesses in the fight against organized crime.
A 1995 Resolution lists a number of protective measures EU member states
are to guarantee regarding the proper protection of witnesses against threats,
pressure or intimidation, protection of witnesses before, during and after tri-
als, the extension of the protection to close relatives of witnesses, the possi-
bility of not reveding the address and identifying particulars of the witness
and the possibility of change of identity for the witness.«« Another Resolution
calls on EU member states to adopt measures that encourage individuals with
connections to criminal organizations to cooperate with the judicia process;
such measures could consist of granting certain benefits to those who provide

164 98/699/JHA, OJ L 333, 09.12.1998.

165 98/733/JHA, OJ L 351, 29.12.1998. A criminal organization is defined as a struc-
tured association, established over a period of time, of two or more persons, acting in
a concerted manner with aview to committing offences which are punishable by dep-
rivation of liberty or a detention order of a maximum of at least four years or a more
serious penalty.

186 Resolution of the Council of 23 November 1995 on the protection of witnesses in
the fight against international organized crime, OJ C 327, 07.12.1995.
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specific help to the plicefjudicid authorities and of providing protection to
them.

6.7. Enlargement

Thirteen countries have now applied to join the European Union.:» The EU
has consistently required that countries seeking to accede the EU incorporate
the relevant acquis in their national legidation and that they make sure they
are capable of effectively implementing and enforcing it. Many of the candi-
date countries have only recently made the difficult transition from commu-
nist economies to democracy and market economy due to which legidative
and administrative improvements in the candidate countries are essentid in
the accession process. This also applies to JHA matters that have a special
significance to the accession.»= The fight againgt trafficking in luman beings
for sexua or other exploitation thus congtitutes a significant aspect that the
candidate countries have to focus on during the complex preparations for
membership. Effective preparation is particularly important in order to dlay
the fears of current member states with regard to the free movement of per-
sons within the Union and the perceived negative sides of the enlargement
process auch as the fear of organized crime networks and irregular forms of
immigration. In November 2000 the Commission presented its most recent
regular reports on the progress made by each of the 13 candidate countries
towards accesson.:»

At the same time it must be added that the present international/European
understanding of trafficking is far from complete. At first glance, there
seems to be almost an over-abundance of international and European instru-
ments and measures relating to trafficking. Yet the instruments form an in-
coherent strategy and there are actually a few recommendations that recur
over and over again: multi-disciplinary approach, effective crimindizations,
proportionate pendlties, protection and non-prosecution of victims etc. Better

187 Council Resolution of 20 December 1996 on individuals who cooperate with the

judicial process in the fight against international organized crime, OJ C 010,

11.01.1997.

188 Bulgaria, Cyprus, the Czech Republic, Estonia, Hungary, Latvia, Lithuania, Malta,
Poland, Romania, Slovakia, Slovenia and Turkey.

189 See e.g. the Vienna Action Plan; supra note 123, paragraph 21.

1 The Progress Reports are availabl e at:
URL :http://europa.eu.int/comm/enlargement/report_11 00/index.htm> (accessed
30.3.2001).
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implementation is often pointed out as one of the key reasons to why traffick-
ing continues to grow despite increasing attention to it. Though surely true,

better implementation alone is not enough to root out the systematic discrimi-
nation against women or the adverse effects of e.g. globalization on women's
status that contribute to trafficking. In the European Union arena the ten-
dency to see trafficking as a crimina problem can be equaly counter-
productive for the victims as the al too common equation of trafficking with
smuggling or illegd migration. As far as prevention of trafficking is con
cerned, preventative measures seem to be amed almost solely at women in
countries of origin while the silence surrounding the demand side of traffick-
ing (men in the industrialised countries) in the degtination countriesis at times
amost deafening. Effective rights-based and gender-sensitive strategies to
combat trafficking in women are therefore still acutely needed.

63



Chapter Two

International Standards and the Legislation and Prac-
tice of the Baltic States

1. INTRODUCTION

Based on the examination presented in Chapter One, severa key issues sur-
face where there exists sufficient international or European consensus that
can serve as the source of general recommendations with regard to combat-
ing trafficking in women (even if also varying and opposite opinions can be
discerned). The goal of Chapter Two is to examine these areas vis-avis the
Batic States. The attempted recommendations are briefly summarised here
in order to sketch an approach to preventing and punishing trafficking in
women that would be compatible with current international and European
understanding.

The issue of progtitution itself is subject to great disagreement both interna-
tiondly and in Eurgpe (where it remains outside the purview of the EU).
Though prostitution laws vary very much from one country to another, pro-
curing/pandering and the exploitation of prostitution usudly are criminalized,
as they should be, regardless of whether prostitution or buying of sexual ser-
vices is pendised or not. Therefore pandering legidation can be used to
cover some acts of traffickers. Yet both international and European stan-
dards highlight the importance of making trafficking (in women) a specific
offence in national crimina codes. It should be a crime that carries effective
penalties that are commensurate with sanctions for other crimes of similar
gravity (e.g. drugs trafficking). The rules governing the crimindizations
should be harmonized to the degree possible, as is the tendency within the
European Union, so that discrepancies between national crimina codes do
not lead to a mere change in trafficking routes to countries with more lenient
legidation and enforcement. Legidative rules should provide far extraterrito-
ria jurisdiction so that the transnationa nature of the crime does not exempt
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the perpetrators from responsibility. Similarly, effective extradtion proce-
dures for traffickers are needed, as are seizure and confiscation of proceeds
from trafficking.

The victims of trafficking should not be penalised or smply expelled from the
country of destination after discovery. Instead they should be provided with
a least temporary residence to facilitate the investigation and prosecution in
trafficking cases. At the same time it is extremely important that the victims
should receive adequate assistance and support in the form of psychologica
and medica help and aso more long-term assistance in the form of e.g. train-
ing and work opportunities. Without assistance the possibility of a residence
permit in exchange for testimony remains theoretical as the victims need
support and help to overcome their fear and reluctance to act against their
traffickers. Also long-term residence permits should be considered; return to
the country of origin should be voluntary and assisted. Protective measures
such as witness protection programmes should be in place so that victims of
trafficking are not intimidated and prevented from witnessing against the traf-
ficking retworks. Preventive measures, such as information campaigns and
monitoring of recruitment agencies, should be adopted but they should not be
constructed so as to violate women’s human right to migrate legdly.

The need for coherent and multi-disciplinary overall policies to combat traf-
ficking in generd and trafficking in women in particular is an oftertmentioned
international and European requirement, as is effective internationa coopera-
tion between authorities of sending and destination countries. Information
campaigns and other preventative measures should also be drected at the
clientele of prostitutes in destination countries. Effective coordination be-
tween various national authorities involved in the fight againgt trafficking (the
police, immigration and border control) and training of police and judicid per-
sonnel as well as embassy staff in sending countries is also necessary in or-
der to increase awareness of the various forms that trafficking in women
takes. It should again be remembered that for example stricter border con-
trols should not be applied in a discriminatory manner to femae immigrants.

Chapter Two comprises six sections addressing these legal issues relevant in
the area of trafficking in women with regard to the Baltic States: prostitution
and pandering as offences; the crime of trafficking; jurisdiction, extradition
and speciaized enforcement techniques; training, data collection and coop-
eration; the status of trafficking victims; and the prevention of trafficking in
women. The applicable requirements and recommendations of international
and European instruments are clarified first, after which the current state of
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legidation and practice in the three Batic States are discussed. Unless oth-
erwise specified the information provided on the current state of law and
practice in the Baltic States is taken from the Estonian, Latvian and Lithua-
nian country reports and persona communications with the authors of the
reports. When relevant, Chapter Two aso draws attention to the legidation
and practice in Germany, the Netherlands and Italy in order to alow com-
parisons between the actions taken by the Baltic States as states applying to
join the European Union to those of some of the current EU member states.

2.(IL)LEGALITY OF PROSTITUTION AND PROCURING

2.1. VariousInternational and National Approaches

The illegdity of prodtitution per se is one of the least agreed-on issues that
arise with regard to trafficking in women for sexual exploitation and this can,
indeed, be identified as a partial explanation to the variety of goproachesto
trafficking in women. If, especialy in countries where prostitution constitutes
a crime or an administrative offence, trafficked women are merely seen as
prostitutes, the focus of law enforcement will amost inevitably be on them;
as a result trafficked women easily face the threat of either prosecution or
deportation while traffickers are seen as pimps (and are either not prose-
cuted at al or punished by afine etc.).

Though some sources of international law condemn prostitution as e.g. “in-
compatible with the dignity and worth of the human person” - and child pros-
titution is explicitly denounced in the Convention on the Rights of the Child:-
(as well as in most national criminal codes), there is at present ro interna-
tiona consensus about the criminality of adult progtitution. In nationa laws
traditionally three noticeable approaches can be found: the prohibitioni<t, the
regulationist and the abalitionist. In the “prohibitionist” system at least pros-
titution itsalf is criminalized (as e.g. in the United States where both prostitu-
tion and buying of sexua services are illegal). In the “regulationist” system
prostitution is permitted only in specified areas, licensing or registration sys-

11 The 1949 Convention for the Suppression of the Traffic in Persons and of the Ex-
ploitation of the Prostitution of Others, supra section 1.2.

172 qypra section 1.5.

178 See L. Reanda, supra note 20. But see also the approach in Lucas, supra note 40,
696-708.
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tems gpply to prostitutes and/or prostitutes are controlled by brothel-like fa-
clities (e.g. Germany has a registration system; in the Netherlands there is
no regigtration system but the general ban on brothels has been removed).
The “abalitionist” system does not as such criminalize progtitution but penal-
ises surrounding activities such as pimping, pandering and brothel-keeping;
this is the approach in most EU member states. Dua or mixed approaches
(like the one adopted in Germany, which alows German nationals to work in
prostitution but holds progtitution as a ground for deportation for non-
nationas), serve as an example on how nationa prostitution laws can play
directly into traffickers hands by making distinctions that exacerbate the
situation of women who have been trafficked into progtitution.

Unlike with prostitution itself, there is a more generd internationa agreement
of the need to crimindize the various forms of the exploitation of prostitution,
i.e. pimping, pandering and procuring. This is the tendency aso within the
European Union: dl EU member states currently criminalize procuring-like
practices.» Prohibition is the clear aim of the 1949 Convention for the Sup-
pression of the Traffic in Persons and of the Exploitation of the Progtitution
of Others; also the Savery Conventions and the Convention on the Elimina-
tion of All Forms of Discrimination against Women clearly obligate states to
prevent the exploitation of progtitution. Many states use (or could use) the
criminad provisons on procuring also with regard to trafficking instead of (or
in addition to) crimindizing trafficking, but this often proves to be an unsatis-
factory solution. Many acts and actors involved in trafficking do not neces-
sarily fdl into the purview of the existing, often narrowly defined, procuring
statutes. Nor do the penalties for procuring dfences in their leniency reflect
the gravity of offences relating to (often) bruta trafficking practices.

2.2. Prostitution / Procuring in the Baltic States

In Estonia progtitution itself is neither criminalized nor legaly regulated. Ac-
cording to article 202.6 of the Crimina Code inducing a person to engage in
progtitution or soliciting is punishable; according to article 202 of the same
law the incitement of a juvenile into crimind activity or proditution is also
punishable. In addition “alowing illegd activities in a person’s dweling” is
criminalized (art. 201 of the Crimina Code). Procuring is common in Estonia,
and enforcement of the legal provisionsis reportedly “complicated” .

174 Galiana, supra note 40, 41-42.
1% See e.g. ibid for details by country.
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Latvia officialy has a regulationist system, whereby prostitutes are expected
to obtain a“hedlth card” (this violates the abolitionist requirements set by the
1949 Convention, which Latvia ratified in 1992). However, only about two
hundred cards have been issued while estimates of the actual number of per-
sons engaged in prostitution have been as high as 10000. Article 164 of the
Latvian Criminad Code crimindizes compelling engaging in progtitution, and
since 1997 pandering (defined as taking advantage of a person who is n-
volved in progtitution for purposes of materia gain) is a crime as wdll. In
2000 crimina proceedings were initiated for compelling to engage in prostitu-
tion in eight cases and for pandering in 12 cases.

In Lithuania progtitution is illegal. Yet it is not a crimina but an administrative
offence subject to afine (article 182(1) of the Code of Violations of Adminis-
trative Law). Pandering is criminalized and punishable by a deprivation of
liberty from three to five years or fine (Part 3 of article 239 of the Lithuanian
Crimind Code); forcing to engage into progtitution of juveniles, materialy
dependant persons and persons dependant due to held posts as well as in-
volvement into prostitution by way of blackmail/deceit/use of psychologica or
physica pressure is punishable by a deprivation of liberty ranging from three
to seven years. In recent years there have been less than 20 pandering cases
per year (the number of administrative cases for prostitution varies greztly).

3. TRAFFICKING ASAN OFFENCE

3.1. Individual Criminal Responsibility for Trafficking

Asisevident from Chapter one, there exists amost a plethora of internationa
and European instruments that oblige and urge states to criminalize traffick-
ing in women. The 1949 Convention for the Suppression of the Traffic in
Persons and of the Exploitation of the Prostitution of Others provides a clear
obligation to punish traffickers, as do the Savery 44 Conventions. The new
UN Trafficking Protocol, when it enters into force, demands the crimindiza-
tion of trafficking as well as attempt of trafficking, participation in trafficking
and organization of trafficking.»= The new UN Optiona Protocol to the Con-
vention on the Rights of the Child on the Sde of Children, Child Progtitution
and Child Pornography will dso demand criminalizations with pendties which

176 See supra section 1.6.
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match the gravity of the crime.» The Women's Convention and the Conven-
tion on the Rights of the Child demand legidative and other measures to sup-
press trafficking for sexual exploitation; the ILO Conventions require
effective measures including pena sanctions. In addition there are numerous
soft law instruments that promote the criminaization of trafficking, preferably
as a specific offence (by the UN General Assembly, the UN Commission on
Human Rights, the Working Group on Contemporary Forms of Savery, the
Council of Europe, the OSCE etc.).

In the arena of the European Union the 1997 Joint Action requires EU mem-
ber states to make trafficking (and participation in or attempt to commit it) a
crimina offence with effective pendties.” The forthcoming Framework De-
cison will mean that the need for criminaization covers not only trafficking
but also ingtigation, aiding, abetting and attempt. EU member states must
make sure that penal sanctions are effective, proportionate and dissuasive;
the Proposal for a Framework Decison clarifies that this should include
terms of imprisonment with a maximum penaty not less than six years.
Trafficking under aggravating circumstances (when particular ruthlessness,
substantial proceeds or the framework of a criminal organization are present)
should be made punishable by terms of imprisonment with a maximum pen-
alty that is not less than ten years.

Though the definitions of trafficking vary from one international source to
another, they have a number of common elements that suggest the exact
formulation of the penal sanction should be wide enough to cover the variety
of deception and coercion that istypical of trafficking in women, and it should
aso cover intradate activity. The adopted definition should extend to not
merely the actual transfer of persons but the acts of intermediaries as well
(such as recruitment, harbouring etc.). In general the definition should aso
apply to trafficking for other exploitative purposes than progtitution, as traf-
ficking in women cannot always be equated with progtitution.

17 See supra section 1.5.

178 See supra section 6.4.

17 see supra section 6.5. This will make penalties severe enough so that trafficking is
also covered by the Joint Action on money laundering, the identification, tracing,
freezing, seizing and confiscation of the instrumentalities and the proceeds from
crime and the Joint Action on making it a criminal offence to participate in a crimi-
nal organization. About these see supra section 6.6.
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3.2. Trafficking Criminalizationsin Germany, the Nether -
lands and Italy

In EU member states the attitudes towards trafficking are becoming noticea-
bly dricter, which is aso reflected in harsher pendties in some member
states. With regard to criminal legidation trafficking is either made a specific
crimina offence or, as is yet more common, the problem is initidly tackled
through pimping/procuring or progtitution legidation where the law does not
specifically address the (sexua) exploitation of foreign migrant women.
However, it must be borne in mind that even the existence of specific laws
againg trafficking means nothing by itself. The bigger challenge lies in mak-
ing sure that investigation and prosecution policies are developed and that the
norms are enforced as a priority.

Germany’s pend code, in addition to prohibiting the promotion of protitution
as well as pimping, now aso explicitly criminalizes trafficking in human be-
ings. Section 180b dipulates that the punishment for trafficking in human
beings (for sexua exploitation) shal be imprisonment for not more than five
years or a fine; if trafficking for sexua exploitation (or attempt thereof) in-
volves a foreign national or on a person under twenty-one years of age, the
punishment shall be consist of imprisonment from six months to ten years.
Under section 181 “serious trafficking in human beings’ involves “force,
threat of appreciable harm or trickery” and the recruitment or abduction of a
person who is helpless due to stay in a foreign country or professional re-
cruitment (of foreigners) for progtitution. This is punishable by imprisonment
from one year to ten years (in less serious cases imprisonment from six
months to five years).= Though the formulations of Germany’s pena code
are satisfactory and the penalties stricter than in many other countries, the
implementation of the provison has been reported to be “extremely low” .-
(Thisis hardly surprising; unless victims of trafficking are immediately recog-
nised as such by the authorities, they are expelled as illega prostitutes and
the case is closed).

In the Netherlands the earlier crimina provison againgt trafficking was
changed in 1994. The Crimina Code now provides that the punishment for
trafficking can be up to six years imprisonment. Trafficking is under Dutch

180 Unofficial translation available at:
<URL:http://www.bmj.bund.de/publik/e_stgb.pdf> (accessed 6.3.2001).

181 | dem.

182 Galiana, supra note 40, 43.
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law understood to cover 1) causing prostitution of another by an act or threat
of violence, by abuse of authority or by misrepresentation, 2) recruitment or
kidnapping of ancther person to become involved in progtitution in a foreign
country or 3) causing a minor to prostitute himself or herself. The penalty for
trafficking into sexua exploitation is harsher if the offence is committed
jointly, against a person who is under 16 years old or if the crime results in
serious bodily harm.

In Italy a draft bill “Measures againgt trafficking in human beings’ was intro-
duced in March 1999. It proposes to add a new crime into the Crimina Code:
trafficking as a modern form of davery. This crime is to be punished very
severely (with 515 years imprisonment). The draft bill will cover trafficking
for both sexual exploitation and other forms of forced labour (involuntary
savice).

3.3. Liability of Legal Persons

In addition to the required responsibility of individual traffickers, there seems
to be an incipient consensus on the need to aso provide for the liability of
legal persons. This understanding seems to be in particular emerging within
the EU. Already the 1997 Joint Action demands legal persons should be held
adminigtratively liable where gppropriate and that this liability should be with-
out prgudice to the crimind respongbility of the individuds involved
(I1.A(c)). Also the new Commission Proposa for a Framework Decision
would provide for the liability of legad persons, such liability would not ex-
clude crimina proceedings against natural persons (art. 5). Also the most
recent Council of Europe Recommendation notes that states should provide
for “rules governing the liability of lega persons, with specific pendties’ .-
The Optional Protocal to the Convention on the Rights of the Child on the
Sde of Children, Child Prostitution and Child Pornography (vis-avis traffick-
ing in women under 18) will also require state parties to take measures in

18 |nformation on the Netherlands criminal statute with regard to trafficking is avail-
able at
<URL:http://64.156.251.100/protectionproject/statutesPDF/Netherlandsfinal .pdf >
(accessed 10.3.2001).

18 |taly’s report to the UN Division on the Advancement of Women regarding the
implementation of the Beijing Platform for Action. Available at: <URL:
http://www.un.org/womenwatch/daw/followup/Italy.pdf> (accessed 10.3.2001).

18 Recommendation R (2000) 11, paragraph 46.
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order to establish the liability of lega persons trafficking; this liability of legal
persons may be either crimind, civil or administrative (art. 3.4).

3.4. Trafficking Legislation in the Baltic States

In Estonia there is no specific provision againg trafficking in persons (or traf-
ficking in women) and there are, at the moment, no plans to enact one. Ar-
guably in Estonia trafficking in women could be tackled through criminal
provisons against smuggling persons, belonging to a criminad organization,
taking a hostage, illegal deprivation of liberty, rape, buggery and satisfying a
sexual passion in an unnatural way in the Estonian Criminal Code. Traffick-
ing from Estonia to countries of Western Europe is confirmed, but despite a
number of suspected trafficking occurrences the Estonian police has thus far
investigated no cases of trafficking in women to/from Estonia.

Since May 2000 Latvia has a specific crimina provision against trafficking,
which criminalizes the sending of a person with his’her consent to a foreign
country for the purpose of sexua exploitation (punishable by imprisonment
not exceeding four years). The same activities, if committed for the purpose
of commercid sexud exploitation or involving a juvenile are punishable by
imprisonment not exceeding ten years (with confiscation of property or with-
out it). If an organized group commits these activities or if they are commit-
ted against a minor, the punishment shall be from eight to fifteen years of
imprisonment, with confiscation of property (article 165.1). The Latvian
Crimind Code adso crimindlizes illega deprivation of liberty, kidnapping, cam
pelling people to engage in progtitution and living on the avails of progtitution,
none of which, however, have to date been used to tackle trafficking in
women. Estimates of cases of trafficking in women from Latviarange from
severa hundred to thousand per month. Since the new crimind provison was
enacted, legal proceedings have been initiated in two trafficking cases. Lack
of resources and manpower (at the Vice Squad) contributes to the scarcity
of investigation, even though the number of officers has recently been on the
increase.

Trafficking is aso illegdl in the Republic of Lithuania. Already in July 1998
the Criminal Code was amended to cover trafficking, defined as the selling of
aperson or any other aienation or acquisition of a person with the purposeto
abuse him/her sexudly, to force to engage in prostitution or to receive any

18|, Link, Trafficking in Women in Estonia.
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material or persond gain, as well as trafficking in persons from/to Lithuania
for the purpose of prostitution. Under Lithuanian law trafficking is punishable
by deprivation of liberty from four up to eight years. If trafficking is commit-
ted againgt ajuvenile, as repeated action, in conspiracy or by arecidivist it is
subject to a more severe pendty, a deprivation of liberty from six up to
twelve years. Also the new Criminad Code of Lithuania, which adopted in
September 2000 and which will enter into force in 2001, will cover trafficking
and will, sgnificantly, not limit the crime to sexua exploitation or forcing to
engage in progtitution. It provides for a punishment between (only) three
months and eight years. In Lithuania there were three registered cases of
trafficking in 1999 and four in 2000 (handled by the police department). To
date only one case of trafficking has made it to court and is currently pend-

ing.

Neither in Latvia nor Lithuania is the liability of legal persons for trafficking
(either crimindly or administratively) provided for. Even though at the no-
ment such responsbility is not possible under Estonian law either, the Draft
Code of Pendlties includes a provision to that effect.

4. JURISDICTIONAL ISSUESAND EXTRADITION

4.1. International Requirements

Issues relating to jurisdiction become relevant in the efforts to effectively
fight against trafficking, as there are currently no uniform, internationaly
agreed-on rules on which state should have jurisdiction over a particular
crime. In addition to the traditional “territoria” jurisdiction (offences commit-
ted in the territory of a state give that state jurisdiction) many states provide
for at least some form of extraterritoria jurisdiction based on e.g. the active
persondity principle (a state has jurisdiction over the crime when the perpe-
trator is a nationa of that state) or the passive persondlity principle (state has
jurisdiction when the victim of the crimeis anational of that state).

To restrict loopholes in legidation, the 1997 Joint Action demands that EU
member states make sure that their authorities are competent regarding traf-
ficking when the offence is committed (wholly or partly) on their territory or
when the perpetrator is their national (or a habitual resident there). Under the
Joint Action EU countries may impose a double criminaity condition (i.e. the
crime must be punishable both in the EU member state and the other country
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concerned) or other requirements (I11.A). The new Commission Proposal for
a Framework Decision proposes to follow both the territoridity principle and
the active persondity principle (the latter also when the crime is committed
for the benefit of a legal person established in the territory of the member
state); but a member state can limit its jurisdiction based on the active per-
sondlity principle when the offence is not committed in its territory (art. 7).
Also the Council of Europe has recommended that rules governing extraterri-
torid jurisdiction should be provided for (R (2000) 11). The new UN Optional
Protocol to the Convention on the Rights of the Child on the Sde of Children,
Child Prodtitution and Child Pornography is based on the territoridity principle
but will aso alow jurisdiction based on the active or passive personality prin-
ciple (art. 4).

Questions relating to extradition (the process whereby a state, when e
quested by another state, returns a person for tria/punishment for a criminal
offence that is punishable by the law of the requesting state) arise with re-
gard suspected (or convicted) traffickers. Extradition is regulated between
states through treaties. All current EU member states have ratified the 48
Council of Europe Convention on Extradition= and the EU itsdlf has adopted
two Extradition Conventions to facilitate the implementation of the COE
Convention between its member states. The 1997 Joint Action on trafficking
asserts that extradition may be involved (11.A.(d)) and the recent Commis-
son Proposd for a Framework Decision, recognising that EU members
states have differing practices about extradition, provides that those EU
member states that do not extradite their own nationals, must take the neces-
sary measures to establish jurisdiction over and prosecute trafficking d-
fences committed by their nationals outside their territory (art. 7(3)). In other
words, extradite or prosecute (aut dedere, aut judicare) applies.

Also various other sources demand that trafficking be made an offence d-
lowing the extradition of perpetrators. These include: R (2000) 11 by Council
of Europe Committee of Ministers, which provides that extradition should be
provided for with regard to trafficking, preferably to the country where evi-
dence relating to trafficking crimes in question can be uncovered; the 1949
Convention for the Suppression of the Traffic in Persons and of the

Exploitation of the Progtitution of Others (if extradition of nationals is not
permitted, the perpetrators must be prosecuted and punished in their own
state) and, with regard to trafficking of under 18-year-olds, article 5 of the
new Optiona Protocol to the Convention on the Rights of the Child on the

187 See table of ratifications available at the COE Treaty Office website:
URL :http://conventions.coe.int (accessed 16.2.2001).
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Sde of Children, Child Progtitution and Child Pornography (trafficking of
children shall be considered an extraditable offence between states party to
the Protocol).

4.2. Baltic States

Estonian law reportedly provides for extraterritoria jurisdiction with regard to
some of the trafficking-related crimes (as trafficking itself is not a specific
crimina offence). The Latvian Crimina Code applies to Latvian citizens (and
non-citizens who have a permanent residence in Latvia) even if the crimina
offence is committed in the territory of another state. Lithuania provides for
jurisdiction based on the territoridity principle (article 4 of the Crimina Code)
and active personality principle (article 6 of the Crimina Code). Provided that
the offence is recognised as crime in both the other state and Lithuania (dual
criminality requirement), crimes committed abroad do not escape Lithuania's
jurisdiction.

All three Bdltic States are parties to the Council of Europe Convention on
Extradition (they have made declarations/reservations regarding it). Under
Estonian law extradition for trafficking-related crimes (as understood under
Estonian Criminal Code) is possble. In Latvia the Crimina Code provides
that a citizen of another state (or a person who has a permanent residence
permit of another state) who has committed a crime may be extradited from
Latviaif a court of law so considers. In Lithuania trafficking in human beings
meets the conditions applicable to extraditable crimes and is therefore con
sidered an extraditable offence (Lithuania reserves the right not to extradite
its own nationals).

5. COOPERATION, COORDINATION, LAW
ENFORCEMENT AND TRAINING

5.1. Recommended M easur es

The ever-increasing understanding of the absolute necessity of combating
trafficking through forms of internationa police and judicia cooperation is
reflected in practically al current instruments that address trafficking in
women either directly or indirectly. At the same time it is becoming more
obvious that national measures againgt trafficking (investigation, data calec-
tion etc.) must be effectively coordinated as a prerequisite for effective in-
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ternational action and that training of the various authorities that come in con-
tact with traffickers and their victimsis also essential.

Already the 1949 Convention and the Slavery Conventions expect states to
cooperate with one another in order to suppress trafficking and davery. The
new UN Trafficking Protocol expresdy declares the aim of promoting coop-
eration among states to prevent and combat trafficking and to protect and to
assist its victims (art. 2). Article 10 of the Protocol requires that law v
forcement, immigration and other officials cooperate to detect trafficking and
to establish the means and methods used by trafficking networks. The UN
Trafficking Protocol also demands that states arrange training for law e+
forcement, immigration and other authorities in the prevention of trafficking.
The training provided should concentrate on methods to prevent trafficking,
to prosecute the traffickers and to protect the rights of the trafficking victims.
The training should “take into account the need to consder human rights and
child- and gender-sensitive issues and it should encourage cooperation with
nongovernmental organizations, other relevant organizations and other ele-
ments of civil society” (art. 10(2)).

Cooperation is a recurring theme also in soft law instruments dedling with
trafficking in women. Organs such as the UN Economic and Socia Council
have underscored the significance of information sharing, coordination and
cooperation.=» Documents by the UN Commission on Human Rights and the
Specid Rapporteur on Violence against Women have requested states to
formulate manuals for the training of personnel in victim-sensitive methods;
the latter has also emphasised the need to train foreign service employees.
The OSCE Office for Democratic Institutions and Human Rights has sug-
gested the adoption of speciaized police and prosecution units in addition to
promoting awareness-raising among consular/embassy staff as well as the
police, immigration and judicia authorities and recommending specid training
and techniques (for identifying victims and investigating trafficking rings).

With regard to trafficking in minors the Convention on the Rights of the Child
involves a broad generd obligation for states to take nationa, bilateral and
multilateral measures againg trafficking in children. The recent Optiona Pro-
tocol to the Convention on the Rights of the Child on the Sde of Children,
Child Prostitution and Child Pornography will demand that State parties “af -
ford one another the greatest measure of assistance in connection with inves-

188 See e.g. Economic and Social Council resolution 1998/20 (E/RES/1998/20).
189 E/CN.4/2000/68.
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tigations or criminal or extradition proceedings’ (art. 6(1)). Under article 10
states are to strengthen international cooperation by multilateral, regional and
bilateral arrangements and to support international coordination between state
authorities, NGOs and internationa organizations. Article 8(4) involves an
obligation to arrange training (especidly lega and psychologica) for those
who work with child victims.

One of the most valuable means to effectively tackle trafficking in human
beings is to provide for measures, which increase the costs of trafficking.
Such measures in particular include international cooperation for the seizure
(temporary) and confiscation (permanent) of crimina earnings received from
trafficking and/or property used in trafficking. Numerous internationa soft
law instruments promote the adoption of effective seizure, confiscation and
forfeiture mechanisms with regard to trafficking,« the EU is becoming very
active and the Council of Europe has adopted a Convention on Laundering,
Search, Seizure and Confiscation of the Proceeds from Crime aiming to track
down, seize and confiscate the proceeds of criminal activities.=: This Conven-
tion on aims to facilitate international cooperation and mutua assistance by
providing for investigative assistance (such as assistance in obtaining evi-
dence) and provisional measures (seizure and confiscation).

In a smilar vein, the new Optiona Protocol to the Convention on the Rights
of the Child on the Sale of Children, Child Prostitution and Child Pornography
will (vis-avis trafficking in minors) demand that states party to the Protocol
provide for the seizure and confiscation of goods used to commit or facilitate
offences and proceeds derived from offences (as well as carry out requests
from other states for seizure or confiscation of goods or proceeds). State
parties should aso take action to close down premises that have been used to
commit e.g. trafficking offences against children (art. 7).

As far as the EU action against trafficking in women is concerned, both the
1996 and the 1998 Commission Communications encouraged increased coor-
dination and cooperation between EU member states as well as collaboration
and discourse with third countries, the STOP and Daphne programmes have
been instrumental in this. The 1997 Joint Action concerning action to combat
trafficking in human beings and the sexua exploitation of children was spe-
cificaly amed a strengthening multi-disciplinary measures and mproving

1% E g. UN Economic and Social Council, UN General Assembly, Special Rapporteur
on Violence against Women, Council of Europe.

191 ETS No. 141, 1990.
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judicia cooperation (mutua assistance and information exchange). Also the
use of specidized search and investigation techniques (such as wire tapping)
was advocated by the 1997 Joint Action, which demands that EU member
states ensure that in addition to regular constraining measures, such as
search and seizure, also “adequate investigation powers and techniques are
avalable’ (11.E).

One of the reasons behind the recent Commission Proposal for a Framework
Decision was the desire to develop efficient judicial and law enforcement
cooperation beyond the scope of the 1997 Joint Action. The Commission
Proposal therefore includes a provision (art. 9) that demands that EU mem-
ber states afford one another “mutual assistance to the widest extent possible
in respect of judicial proceedings’. In cases of overlapping jurisdiction mem-
ber states are to consult each other to coordinate prosecution (by making use
of eg. the liaison magistrates and the European Judicial Network). Informa-
tion exchange shdl be facilitated and Europol’s involvement is once again
affirmed.

5.2. Baltic States

Effective international cooperation and nationa coordination with regard to
trafficking in women are till at preliminary stages in the Baltic States. Pro-
gress has, however, been made with regard to some of the relevant aspects.

In Estonia, issues regarding trafficking in women fall within the purview of
the Ministry of Internal Affairs and the Ministry of Socia Affairs. Coordina-
tion between Estonian authorities (police, border control, immigration) is the
responsibility of the Ministry of Interna Affairs; at present most of the coop-
eration between authorities comprises only information exchange. Thereis no
police unit specidizing in trafficking-related crimes in Estonia and thus far no
specific training has keen arranged (although the need for training with re-
gard to trafficking for police officers and prosecutors is acknowledged). In-
ternationally organized training programmes have mainly been directed at
dedling with sexualy abused children. In 2001 police training in Estonia re-
garding victims of crimes has been started with the support of Swedish and
Finnish police authorities (carried out with the help of foreign experts). Thus
far there are no officia dtatistics available with regard to trafficking (and no
specia research has been carried out). The central Crimina Police collects
no specia data regarding trafficking. Estonian embassy staff is reportedly not
ready to deal with trafficking issues.
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In Latvia the capita Riga has, since 1993, a specia Vice Squad for contrad-
ling prodtitution. After amost being shut down, the Squad was “re-
established” in 2000 (and has now funding for 27 police officers posts). De-
spite this positive development intensive training and study visits with regard
to trafficking are reported to be necessary. The Vice Squad maintains con
tacts with NGOs and has regular contacts with the police in Germany, Swe-
den, Finland and Switzerland but there are no regular contacts e.g. ketween
the relevant law enforcement officials and embassies. There is no specia
training for embassy and consulate staff and the embassies are unable to as-
d4 Latvian victims of trafficking. Nor has there been training for the judici-
ary (as trafficking is a new phenomenon in the judicial system) who do not,
according to the police, dways understand the seriousness of the issue. Yet
aso the police have been criticised for their insengtivity in handling traffick-
ing cases (NGOs have gtarted organizing victim senditive training). There is
currently no unified computerised register of crimina offences in Latvia but
there is a project underway to create a comprehensive register on sentenced
offenders. The only officid statistics that are provided by the Latvian police
address the number of women who have been deported back to Latviafrom
various foreign countries (not al of these women are of course trafficking
victims).

Lithuania has concluded severa agreements with its neighbours on legd as-
sstance and lega reations in crimind metters, there are aso inter-
ingtitutional agreements in certain fields. In Lithuania liaison officers play an
important role in international police cooperation and exchange of infarmation
(Lithuania has appointed liaison officers in Belgium and in Bearus and n-
tends to gppoint more). Lithuania aso has joint activities with Latvian Police
officers. In Lithuania there exists a unified computerised data system on e.g.
missing persons but no specific database to collect and maintain information
relevant to trafficking. Lithuania has established the Coordination Council for
the Police and Public Cooperation and the police officias who dea with traf-
ficking in human beings cases closely cooperate with NGOs (such as the
Missing Person’s Family Support Centre). There are no currently specia
training programmes for law enforcement officias or judicia personnel (oc-
casiondly they do take part in training on trafficking organized by foreign
countries and international organizations). Embassy staffs have thus far re-
ceived no specia training but there are at present plans to prepare systematic
recommendations with regard to trafficking in human beings and progtitution.
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Estonia, Latvia and Lithuania are al parties to the Council of Europe
Convention on Laundering, Search, Seizure and Confiscation of the Proceeds
from Crime aiming to track down, seize and confiscate the proceeds thereof
(Latvia has made a reservation, which lists the crimes to which the Conven-
tion applies but these include trafficking). There is no specific information
available on the Estonian legidation with regard to confiscation and seizure.
In Latvia confiscation of property is mainly applied in connection with certain
serious crimes. These include crimes against the state and homicide but aso
e.g. compelling engaging in prodtitution, living on the avails of progtitution,
sending a person for sexua exploitation and violation of provisions regarding
importation, production and distribution of pornographic or erotic materias.
At the same time when Lithuania criminalized trafficking in fuman beings
(1998) it dso amended its Crimina Code to provide for confiscation of earn-
ings for trafficking. Article 35 now provides that confiscation is compulsory
with regard to the crime of trafficking in human beings.

6. THE STATUSOF VICTIMS OF TRAFFICKING

6.1. Non-penalisation, Assistance, Protection and Compensa-
tion

One of the most important human rights aspects of trafficking is the victims
dtatus in the countries of destination. Especially in countries where prostitu-
tion itseff isillegd, there is ared danger that victims of trafficking are either
prosecuted for prostitution offences or smply detained and then deported
back to the country of origin. As far as non-penalisation of trafficking victims
is concerned, there exists a corpus of soft law suggesting victims of traffick-
ing should be better protected instead of being expelled, prosecuted or sub-
jected to administrative sanctions (resolutions from the UN Generd
Assembly, the Commission on Human Rights, the Working Group on Con-
temporary Forms of Savery). Most international sources do take it for
granted that victims of trafficking should not be the targets of law enforce-
ment. The yet unresolved problem is how to make sure victims of trafficking
are identified as such when prostitution and/or irregular migration serves as a
ground for detention and expulsion and those labels are eadily attached to
trafficked women.

[llustratively the UN Economic and Social Council has emphasised “the need
for countries of origin, trandt axd destination to observe fully internationd
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obligations and nationa laws, including those concerning the humane trest-
ment and strict observance of al human rights of women and children, re-
gardless of whether they were trafficked voluntarily or involuntarily” .= UN
organs and the Council of Europe have consistently emphasised the impor-
tance of supporting victims of trafficking through socia, medica, psychologi-
ca, financia and lega assistance (such as shelter, counselling, medical care,
legal advice, education, job training and employment) that is designed to heal
and rehabilitate the victims into society. For example the Commission on
Human Rights has asked states “to ensure for victims of trafficking the re-
spect of al their human rights and fundamenta freedoms, including taking
steps to ensure al legidation related to combating trafficking is gendersensi-
tive’ e

There isindeed a growing agreement on the need to provide the victims with
assistance and protection against revenge and to make sure that their rights
are not further violated (even if the specific content of the required assis-
tance is often expressed in very genera terms). The new UN Trafficking
Protocol proclaims the aim to protect and assist the victims of trafficking
“with full respect for their human rights’ (which the prosecution or automatic
expulsion of victims obvioudy would contradict). The UN Protocol requires
that states consider implementing measures to provide for the physica, psy-
chologica and socia recovery of victims (such as housing, counsdlling, med-
cal, psychological and materia assistance and employment, educationa and
training opportunities). With regard to victims of trafficking that are under 18
years of age, the Convention on the Rights of the Child requires that the re-
covery and reintegration of the victims be promoted. The new Optiona Pro-
tocol to the Convention on the Sale of Children, Child Prostitution and Child
Pornography will demand the child victims are protected and supported, their
specia needs are recognised, and their safety is provided for (art. 8). Also
the ILO Convention Concerning the Prohibition and Immediate Action for the
Elimination of the Worst Forms of Child Labour involves an obligation to as-
sst victims with special emphasis on the situation of girls.

As trafficking victims are often the only available witnesses againgt traffick-
ing networks, they face a great risk when they escape and when they (even-
tudly) agree to provide information about their traffickers. Last year the
Working Group on Contemporary Forms of Slavery and the Subcommission

192 Economic and Social Council resolution 1998/20 (E/RES/1998/20).
193 E/CN.4/RES/2000/44, paragraph 5.
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on Human Rights recommended witness protection programmes to facilitate
making complaints. The Council of Europe recommends that specid facilities
for filing complaints are provided and that the victims, witnesses and their
families are protected so that they evade the traffickers intimidation and re-
prisals, especidly “in the case of criminal networks’; the COE aso promotes
the establishment of victim protection systems and protection (in the country
of origin) for the families of victims of trafficking when the victims are in-
volved in lega proceedings in the country of destination.+ Both the UN Traf-
ficking Protocol, severd UN organs, the OSCE and the Council of Europe
have pointed out the victims' right to obtain compensation from their traffick-
ers, aso through criminal compensation schemes.

Somewhat worryingly, some sources seem to see victims of trafficking as
meriting assistance and protection only when they are prepared to act as
witnesses in judicia proceedings against their traffickers and give states a
considerable margin of appreciation. The UN Trafficking Protocol speaks of
assistance “in appropriate cases’.= Similarly, the 1997 Joint Action (which
only includes a generally formulated requirement to provide the victims with
appropriate assistance (I1.F.)) states that EU member states must take action
to ensure “ appropriate protection for witnesses who provide information con-
cerning the offences’ (in accordance with the Resolution of the Council of
the European Union=:). Member states should therefore ensure that “victims
are available where required by the Member State's criminal justice system
to give evidence in any crimina action, which may entail provisond res-
dence status in appropriate cases’. This provision reflects the attitude that
considers victim protection merited only when the victims are of use as wit-
nesses. The recent Commission Proposal for a Framework Decision also
generaly calls on EU member states to ensure that victims of trafficking are
given adequate lega protection and standing in judicial proceedings. In par-
ticular member states are to “ensure that criminal investigations and judicial
proceedings do not cause any additiona damage for avictim” (art. 8).

6.2. Residence Permitsand Voluntary Return

Much like the genera requirement for protection, the idea of granting traf-
ficking victims a temporary residence permit in the country of destina-
tion/trangit highlights the victims' status as withesses againgt their traffickers.

194 See Recommendation R (2000) 11, paragraphs 28-32.
1% See supra section 1.6.

1% sypra note 165.
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Though some soft law instruments advocate the practice of providing all
trafficked women with residence permits- and emphasise their voluntary and
safe returns in reaity residence permit arrangements clearly seems to &
pend on the victims willingness to provide evidence and to testify at trid.
The often very red risk of violations of victims human rights during or after
their repatriation have thus far aroused little sympathy resulting in positive
obligations, and the victims status as potential candidates for asylum has not
redly been considered. With regard to victims who are willing to testify,
however, there exists an increasing consensus on the need for this kind of
temporary residence arrangement. Though this can largely be seen as consti-
tuting a positive development, it must also be noted that excessive reliance on
residence permits as the guarantee of the victims' testimony can have nega-
tive side effects in destination states if their authorities are thus discouraged
from pursuing ather evidentiary courses of action. At the same time the theo-
retical possibility of a temporary residence status is not sufficient to guaran-
tee the victims testimony if they otherwise receive little support and
assistance.

The new United Nations Trafficking Protocol involves no absolute obligation
to grant victims of trafficking a permit of stay. But it will demand that states
consider adopting legidation that alows victims of trafficking to remain in the
country of destination either temporarily or permanently (and that states give
appropriate consideration to humanitarian and compassionate factors), though
only “in appropriate cases’; when victims are repatriated from the destina-
tion country back to their country of origin, their safety and the status of legd
proceedings must be taken into consideration.» The most recent Council of
Europe Recommendation emphasises the need to grant victims a temporary
residence status in the country of destination so that they can act as wit-
nesses during trial against their traffickers — during that same time “it is es-
sentid” that the victims should be provided with access to social and medical
assistance.» In addition the Council of Europe recommends that when it is
necessary, victims of trafficking should be granted temporary residence
status also on humanitarian grounds. Return to country of origin should be
assisted.

197 E g. ODIHR: Trafficking in Human Beings: Implications for the OSCE, 1999/3.

1% E g. the UN Sub Commission on Human Rights and the Working Group on
Contemporary Forms of Slavery.

1% See supra section 1.6.
20 Recommendation No. R (2000) 11, paragraph 34.

83



In the EU arena the adoption of residence permits was advocated aready by
the 1997 Joint Action whereby EU member states were to ensure that “vic-
tims are available where required by the Member State’ s criminal justice sys-
tem to give evidence in any criminal action, which may entail provisona

residence status in appropriate cases’. Moreover, victims should be enabled
to return to the country of origin (or another country prepared to accept
them) “with the full rights and protections accorded by the nationa law of the
Member States’. Even though some EU member states have already e+
acted formal rules giving trafficked women the right to temporary permission
of stay (e.g. Austria and the Netherlands), most often trafficking victims are
dill smply repatriated.=: For example, even though e.g. the German state of
Lower Saxony can (since 1997) grant permission to remain in the country or
residence permits to foreign victims of trafficking provided they agree to tes-
tify in court;» most of the Lander simply deport foreign women found illegally
resding in Germany. =

In Italy the 1998 law on immigration alows the issuance of a 6month res-
dence permit to trafficking victims. Very encouragingly (at least on paper)
the legidation provides that the permit is renewable and involves no obligation
to testify as a witness and that the victim of trafficking is allowed to seek
employment (thus obtaining regular status in the country, and a more perma-
nent status).~ The Dutch Aliens Law states that when trafficking is sus-
pected, the victim should be alowed enough time so that she can consider
pressing charges. If charges are brought and the victim is prepared to testify
for the prosecution, she is dlowed to stay in the Netherlands until the legd
proceedings have been completed. However, in practice only few permits
have been issued and most victims have smply been repatriated. =

Repatriation without due concern for the safety and the well-being of traf-
ficked women can expose them to stigmatisation and marginalization, retribu-
tion by the traffickers and eventud re-trafficking (and, possibly, even to
prosecution in the country of origin for leaving the country illegdly or for us-
ing false documents). Soft law instruments therefore advocate that states

21 cf, Galiana, supra note 40.

22 Germany’s report to the UN Division on the Advancement of Women regarding
the implementation of the Beijing Platform for Action. Available at: <URL:
http://www.un.org/womenwatch/daw/followup/Germany.pdf> (accessed 10.3.2001).
203 See Galiana, supra note 40, 43.

24 |taly’ s report to the UN Division on the Advancement of Women, supra note 183.
25 See Galiana, supra note 40, 55.
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cooperate with NGOs and adopt measures to help reintegrate victims back
into society by providing for their socia, medical and psychologica care (eg.
COE, OSCE, UN Commission on Human Rights).

6.3. Baltic States and Protection, Assistance and Residence
Permits

None of the three Baltic States at the moment have special programmes for
the protection of victims of trafficking and only few cases of trafficking have
thus far reached the judicial system. When victims of trafficking do agree to
testify in judicial proceedings they can benefit from the genera witness pro-
tection measures and programmes available in each of the Baltic States.

In Estonia there are no victim/witness protection programmes but some other
protective measures are available (e.g. the use of anonymous witnesses).
Yet these have not been applied to trafficked women as in Estonia there
have been no officially handled cases of trafficking in women. Estoniaisre-
portedly in the process of adopting a Victim Protection Law. In Latvia the
Code of Criminal Procedure has been amended to ensure better protection of
witnesses and victims in general. Since 1997 Latvia dso has specia victim
and witness protection units (at the office of Prosecutor General and Crimi-
na Police). Yet aso in Latvia trafficking victims have been unsurprisingly
reluctant to testify against their traffickers for fear of repercussions. There
are plans to introduce a Draft Law on the Protection of Witnesses and Vic-
tims to the Parliament in 2001 (in line with the two resolutions of the Council
of the European Unior=). In Lithuania the Code of Criminal Procedure and
the law on the protection of those who participate in crimina proceedings
(adopted 13.2.1996, I-1202) regulate the protection that is available for wit-
nesses. The techniques allowed under the latter law include measures such
as the physical protection of a person, the temporary remova of a person to
safe place, the change of place of residence, work or study and the change
of biographical particulars and other biographical data. The Code of Crimina
Procedure alows the anonymity of witnesses in very serious criminal cases.
Threatening or otherwise influencing witnesses is crimindized. Yet in Lithua-
nia only limited public resources are available for the protection of witnesses
and victims.

Last year the representatives of the governments of Estonia, Latvia and
Lithuania also signed an Agreement on Cooperation in the Protection of Wit-

206 See supra section 6.6.
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nesses and Victims to provide for more effective protection of persons (wit-
nesses) during and after the judicia proceedings against crimina networks.
Such persons can be temporarily or even permanently moved abroad to e+
sure their safety.

With regard to victims' access to assistance, the main responsibility is borne
by nongovernmenta organizationsin al three countries. In Estonia neither the
police nor the socia sector are fully prepared to systematically address traf-
ficking in women. Estonia has general crisis centres for victims of crime,
staffed by volunteers. There are no NGOs specifically dedicated to helping
victims of trafficking. NGOs to some degree involved in trafficking issues
include the AIDS Support Centre (in Talinn and in Tartu), the AIDS Preven-
tion Centre (a public organization) and centres dedicated to helping children
(in Talinn and Tartu). In Latvia the sate at the moment provides for no al-
inclusive support system for victims of crime in genera (state-sponsored vic-
tim support is only available to children who have become victims of physicd,
sexud and emotional violence). Since the 1990s crisis centres and emer-
gency phone lines have been set up by NGOs. The state provides no services
for adult victims of violence, such as victims of trafficking; the only (partialy)
publicly funded crisis centre is in the capitd Riga and gives free psychologi-
ca counselling to victims of trafficking. There are plans to open the first
(again NGO) shelter for progtitutes and victims of trafficking Riga. As for
medical assistance, when a victim of trafficking has become infected with
HIV she can obtain free HIV/AIDS counselling and trestment and can have
the right to a disability pension. Pregnant women with HIV infection (many
of whom are prostitutes and drug addicts) can receive free HIV therapy.
Also in Lithuania most legd, medical and psychological assistance is at the
moment provided only by NGOs. However, the Lithuanian Ministry of Inter-
nal Affairs has prepared and reserved funding for a Programme for the Pre-
vention and Control of Progtitution (2001-2005). Under this programme there
are plans 1) to egtablish rehabilitation centres for victims of violent sexual and
commercia abuse where they can receive legal, medica and other assis-
tance, 2) to prepare a programme to fight againgt trafficking in women and to
support and reintegrate victims of involuntary progtitution and 3) to establish
“prostitute-support rooms’.

Financia compensation to trafficking victims for suffering or damage is in
principle possible in Etonia, Latvia and Lithuania under regular civil law pro-
cedures of each country. However, this possibility naturally remains rather
theoretical as long as few cases of trafficking in women ever reach the au-
thorities.
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Neither Estonia, Latvia nor Lithuania currently provide for temporary (or
other) residence permits (in exchange for testifying) for trafficked foreign
nationals who find themselves in a Batic State. This is understandable as all
three countries are at the moment largely countries of origin rather than des-
tination. Their profiles as sending countries differ: Lithuanian women are
mogt often trafficked via Poland to Central Europe, in particular Germany,
Latvian women often end up in Scandinavia or Centra Europe (Germany,
Switzerland, Spain, Greece or Italy) while Estonia to a large extent supplies
women aso to the Nordic countries (Sweden and Finland). All three coun-
tries also serve to some extent as transit countries (though the routes again
differ), and it is likely they will in the future aso become destination countries
for women from poorer countries. Therefore the issues of residence permits
and voluntary return assistance to non-nationa trafficked women can actual-
ise sooner than expected aso in the Baltic States. At the same time questions
relating to nearautomatic expulsion of irregular or undocumented migrants
will become relevant with regard to the situation of women trafficked into the
territory of Estonia, Latvia or Lithuania.

7. PREVENTION OF TRAFFICKING IN WOMEN

7.1. General and Specific Measures

Measures to prevent trafficking in women can be roughly divided into short-
term and long-term approaches. Short-term measures to prevent trafficking
in women promoted by the international and European instruments are more
specific and include education (e.g. information campaigns on the dangers
involved in irregular migration and information resources for risk groups),
general awareness-raisng among the public, supervison and monitoring of
employment agencies (who recruit women for work abroad), increased sur-
veillance by immigration and consular authorities and stricter border con
trolsx (It should be noted that for example the UN Economic and Socia
Council and the UN Specia Rapporteur on Violence against Women have
emphasised that immigration and border control must not limit the freedom of
travel that is guaranteed by internationa law). States should also aim to de-
velop nationally and internationdly coordinated and multi-disciplinary strate-

207 Cf. the 1949 Convention, Commission on Human Rights, UN General Assembly
etc.
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gies (preferably with NGOs) to prevent trafficking and to develop training
and procedures to intervene in trafficking situations.

More long-term efforts to prevent trafficking must acknowledge that on a
more fundamentd leve trafficking in women is rooted in poverty, unemploy-
ment and lack of equa opportunities as well as discriminatory socia and cu-
tural notions of women's role in society. Therefore any comprehensive
strategy against trafficking must address these underlying issues. Usudly this
idea is expressed by highlighting the importance of addressing the “root
causes’ that encourage and sustain trafficking in women and girls. This has
been increasingly acknowledged in especidly internationa human rights
sources (e.g. the new UN Optional Protocol to the Convention on the Rights
of the Child on the Sdle of Children, Child Progtitution and Child Pornogra-
phy). The adoption of nationa strategies, comprehensive policies and other
measures mugt basically aim to improve the economic and socia datus of
women and girls n general to achieve permanent change. Socia and eco-
nomic rights, as guaranteed by e.g. the International Covenant on Economic,
Socid and Cultura Rights (1966) and the European Socid Charter, are of
course central to this issue. Yet this is the most difficult area on which pro-
gress can be achieved and measured. Addressing female poverty and unem-
ployment and women's genera economic, sociad and cultural position
requires resources, changed attitudes towards sexual exploitation in general —
and time.

As an example of the kinds of preventative action advocated by international
instruments, the new UN Trafficking Protocol includes both specific and
general measures against trafficking in women. It requires that short-term
action such as information campaigns and research are conducted; at the
same time it demands that state parties take measures “to alleviate the fac-
tors that make persons, especialy women and children, vulnerable to traffick-
ing, such as poverty, underdevelopment and lack of equal opportunity” (art.
9). Significantly, there is a provision that aso obliges states to adopt legida-
tive and other measures “to discourage the demand that fosters al forms of
exploitation of persons, especially women and children” (art. 9(5)). In com-
parison, the European Union has thus far been more involved in pursuing ac-
tive criminalization strategies than preventative measures, with the exception
of the 1997 Hague Declaration and EU support for information campaigns in
Eastern Europe. Yet the recent EU tendency to increasingly support genera
crime prevention measures may aso bring forth more initiatives to prevent
trafficking in women.
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7.2. Baltic States

Comprehensive national programmes and strategies againgt trafficking in
women and sexua exploitation are dill a rare phenomenon anywhere. Some
specific short-term measures have been adopted in Latvia and Lithuania (the
long-term efficiency of genera socia policies and programmes in the Badltic
States is beyond the scope of this study).

In Estonia there are no specia governmental programmes or projects to pre-
vent trafficking or to deal with its victims. The resources alocated to
combating trafficking in women are reportedly extremely scarce. In Latvia
no overdl governmenta strategy or policy has been developed that would
address prevention of trafficking in women. The Latvian NGO Genders
organized an international seminar on “Trafficking in Women and
Prostitution” in June 2000; participants included representatives of ministries,
the Consular Department of the Ministry of Foreign Affars, lav en
forcement bodies, hedlth ingtitutions and NGOs. Lithuanian authorities have
recently begun to acknowledge the seriousness of trafficking (athough the
atitude of blaming the victim ill exists). Thus far very limited public
resources have been available for the protection of witnesses and victims.
The Lithuanian police prepare crime prevention programmes (focusing on
teenage crime prevention) and the Centre for Crime Prevention (public non-
profit organization) is also involved in developing crime prevention in line with
legal, socid, economic and other reforms. The new Programme for the
Prevention and Control of Progtitution (2001-2005) has the goal of preparing
a programme on the fight againgt trafficking in women, which reportedly
foresees the implementation of legal, administrative and preventive measures
as well as socia reintegration programmes (resources for the Programme
will come from Lithuania s national budget and from foreign technical assis-
tance projects).

CONCLUSON

Thousands of women are trafficked each year from the poorer countries of
the world to the countries of Western Europe and North America for ex-
ploitative purposes and to conditions amounting to davery. This much is
agreed on among the internationad community, and internationa attention to
trafficking is rapidly increasing with new ingruments drafted to facilitate the
fight againgt it. Yet trafficking in women is still a recent phenomenon in the
legd arena both internationally and nationally, which is reflected in the fact
that trafficking cases are in practice rarely identified as such. It can actudly
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be very discouraging to realise how many people are being used and ex-
ploited with impunity and seemingly little attention by the authorities, the me-
diathe public. It is therefore crucia that international recommendations and
requirements and practical national measures are effectively coordinated and
harmonized, for merely acknowledging the globally harmful nature of the
trafficking trade does not as such mean that effective action against traffick-
ers will be taken or that the victims of such practices will be sufficiently pro-
tected.

The typicd problems at the nationa level of enforcement often boil down to
the prodtitution and migration issues. Trafficking in women and girls is not
often recognised as the serious crime it is but is instead labelled as prostitu-
tion, and therefore not a serious societal problem or a crime with a victim.
And when trafficking victims are seen as irregular migrants and undocu-
mented aliens, expulsion is not the exception but the rule. When trafficking
actually is recognised as the heinous crime that it is, it is ill extremely diffi-
cult to prove in a court of law without the full cooperation of the victims
themselves who are, in most cases, unable to assist. Even with their help
compiling sufficient evidence for a case that will stand in court is difficult as
the legd framework in many countries still relies on progtitution provisons
and needs revison. With adequate provisions in place, there is still a great
need for materia resources and manpower, and most importantly, attitudes
that encourage the vigorous investigation, prosecution and punishment of traf-
fickers while paying attention to the difficult and vulnerable postion of the
victims.

The Bdtic States are progressing towards their objective, membership in the
European Union. Work remains to be done with regard to trafficking in gen-
eral and trafficking in women in particular, as the true nature of trafficking
and sexua exploitation are not aways understood by the authorities. Thisis
not a problem of the Baltic States alone but aso involves other countries in
Eastern and Central Europe and many of the current EU member states as
well. In the spirit of the Commission’s Proposal for a Framework Decision
on Trafficking, the problem should be tackled through effective crimindiza-
tions and active prosecution palicies, not only in the gpplicant countries but
the EU member states themselves. What is important is that trafficking in
women is addressed through increased cooperation and shared responsibility
when coordinated and comprehensive policies againgt trafficking are devel-
oped. At the same time the plight of the victims at the various stages of the
trafficking process, though arousing growing concern, still needs to be recog-
nised as an enormous human rights problem. Typicaly the victims human
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rights can be violated not only by their traffickers but by the authorities in the
country of destination or transit as well. Especialy with regard to the EU aim
to fortify externa borders it is of paramount importance that the victims are
guaranteed respect for their fundamenta rights.

Findly, the vast economic gap between the rich and the poor countries of the
world and the pervasiveness of gender inequdity in both countries of origin
and destination are at the core of the trafficking problem. Tackling these de-
mands not only great attention to the economic and socia Situation in the
countries of origin in general but also the alocation of resources to improve
the economic and socia conditions in which women live through education,
equa opportunities, anti-discrimination policies and socia inclusion. Thisis the
only way to permanently curb the supply side of trafficking and related ex-
ploitation. At the same time it is obvious that far too little atention has been
devoted to the demand side of the issue. Effective and mherent policies
againgt trafficking at both the national and the international level need to rec-
ognise both sides of the problem and develop measures to combat them

91



REFERENCES

Chiang, L.
1999 “Trafficking in Women”, in: Askin & Koenig (eds.): Women
and International Human Rights Law. Vol. I.
Chuang, J.
1998 “Redirecting the Debate over Trafficking in Women: Defini-
tions, Paradigms, and Contexts’, 11 Harvard Human Rights
Journal.
Coomaraswamy, R.
2000 “Trafficking in women, women's migration and violence

against women”, Report of the Special Rapporteur on vio-
lence against women, its causes and consequences, UN
Doc. E/CN.4/2000/68.

Cddwel, G., Galster, S. & Steinzor, N.

1997 “Crime & Servitude: An Exposé of the Traffic in Women for
Prostitution from the Newly Independent States’, Report of
the Global Survival Network for Conference: “ The Traf-
ficking of NIS Women Abroad”, Moscow, 35 November

1997.
Farrior, S.
1997 “The International Law on Trafficking in Women and Chil-
dren for Progtitution: Making it Live Up to its Potentid”, 10
Harvard Human Rights Journal.
Gdiana, C.

2000 Trafficking in Women. Working Paper (Brussels: The Euro-
pean Parliament, Civil Liberties Series).
Ghosh, B.
Huddled Masses and Uncertain Shores (The Hague: Mar-
tinus Nijhoff Publishers).
International Organization for Migration (IOM)
1995 Trafficking and Prostitution: the Growing Exploitation of
Migrant Women from Central and Eastern Europe, Migra-
tion Information Programme, May 1995.
Link, L.
2001 Background paper: Trafficking in women in Estonia, IOM
Workshop on Trafficking in Women, Riga, 13 March 2001.
Lucas, A.

1999 “Women and Progtitution”, in: Askin & Koenig (eds.):

92



Women and International Human Rights Law. Vol. I.

Monar, J.
1998 “Justice and Home Affairs in the Treaty of Amsterdam: Re-
form at the Price of Fragmentation”, 23(4) European Law
Review.
ODIHR

1999 Background paper: Trafficking in Human Beings. Implica-
tions for the OSCE, 1999/3.

Peers, S.
2000 EU Justice and Home Affairs Law (Harlow: Pearson Edu-
cation).
Reanda, L.
19901 “Progtitution as a Human Rights Question: Problems ad
Prospects of United Nations Action”, 13(2) Human Rights
Quarterly.
Ruggiero, V.
1997 “Trafficking in Human Beings. Slaves in Contemporary
Europe’, 25 International Journal of the Sociology of
Law.

Stiftelsen Kvinnoforum
1998 Trafficking in Women for the Purpose of Sexua Exploitation:
Mapping the Situation and Exigting Organizations Working in
Belarus, Russia, the Bdtic and Nordic States, Stockholm,
August 1998.
STOP1 Project
1998-1999  “Building up a network for monitoring, analysing and combat-
ing trafficking in women and children.” A European Com-
mission STOP Project with Russia, Estonia, Sweden,
Germany, Denmark and Finland.

Twomey, P.
2000 “Europe’s Other Market”, 2(1) European Journal of
Migration and Law.
Verhoeven, A.
1998 “How Democratic Need European Union Members Be?
Some Thoughts After Amsterdam”, 23(3) European Law
Review.
Zoglin, K.,
1986 “United Nations Action Againg Savery: A Criticd Evdua-

tion”, 8(2) Human Rights Quarterly.

93



EU instruments

1999

1996

1998

2000

1997

1999

Action Plan of 3 December by the Council and Commission
on how best to implement the Provisions of the Treaty of
Amsterdam on an area of freedom, security and justice, Offi-
cia Journd C 19, 23.01.1999.

Commission of the European Communities, Communication
of 20 November 1996 to the Council and the European Par-
liament on trafficking in women for the purpose of sexud
exploitation, COM(96) 567 find.

Commission of the European Communities, Communication
of 9 December 1998 to the Council and the European Par-
liament proposing further action in the fight againgt trafficking
in women, COM(98) 726 find.

Commission of the European Communities, Proposal of for a
Council Framework Decision on combating trafficking in hu-
man beings (Brussels, 22.01.2001), COM(2000) 854 find /2.
Council of the European Union, Joint Action of 24 February
1997 concerning action to combat trafficking in human beings
and sexud exploitation of children, Officid Journal L 63,
04.03.1997.

Tampere European Council, Presidency Conclusions, 15 and
16 October 1999.

94



Part ||

TRAFFICKING INWOMEN IN
THE BALTIC STATES:
SOCIOLOGICAL MODULE

Prepared for IOM

by

Mar ek Okolski
Warsaw Academy of Advanced Social Psychology (SWPS),
Poland



1. INTRODUCTION

The topic of this report and the study upon which the report is based seems
of a great complexity. The bulk of current migration-related literature and
media dispatches refer to the vices of trafficking in women. Various analysts
repeatedly point to a growing scale and geographical coverage of that phe-
nomenon, its connection with some severe socia pathologies and its adverse
effects on the societies and individuals affected.

Yet, quite surprisingly relatively little research has been undertaken on this
subject to date. This is why a solid and scientifically established knowledge
on structura aspects and magnitude of trafficking in women is gill badly
missing. As a consequence, the facts revedled not only by journalists and
representatives of states, international organizations or NGOs but also re-
searchers tend to greatly differ if not contradict each other, and are very of-
ten easy to contest. In view of such state of art, the study from which the
present report draws, had constituted an attempt to attain two major aims: to
systematise and clarify basic concepts and to substantially contribute to filling
agap in the existing knowledge.

In order to demonstrate that the matter is really rather complex it suffices to
note that the meaning of hardly any notion directly related to the title of this
study is unequivocd. In a recent professiona literature the issue of traffick-
ing in human beings eadsly intermingles with (or becomes a part of) the
problematique of international populatiion movements in genera and illega

migration in particular. In turn, the issue of trafficking in women as a rule
entails a preoccupation with illegal female foreigners made victim of sexua

exploitation. Finally, the three Bdtic States (or at least some of them) are
frequently perceived as a resource area of women subject to trafficking or a
host to a considerable part of the westward transit and crimina organizations
that assist illegal transit migrants. It would not be difficult to offer a number
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of other, equally viable and plausible ways or perspectives of conceiving
those notions. Thus a measure of methodological coherence and rigidity in
applying them to the analysis of trafficking in women in the Baltic States ap-
pears necessary.

2. TOWARDSTHE SYSTEMATISATION OF BASIC
CONCEPTS

The concept of trafficking in women is clearly derivative of a more general
term of trafficking in human beings. Literaly, the latter implies an illicit trade
in people, a contemporary form of dave trade (“white davery”), inherently
coexisting with deception, exploitation and coercion (Salt and Hogarth, 2000;
Skeldon, 2000).

Modern states universaly prohibit trafficking in human beings. A mgjor initia
step in the eradication of that phenomenon has been the International
Agreement for the Suppression of the White Save Traffic, sgned in Paris
on 18 May 1904. Since then a number of international conventions, protocols
or proclamations have been accorded, usually under the auspices of the
League of Nations or later the United Nations, bringing together more and
more countries to common understanding of and position towards trafficking
in persons (Siron and Baeveghem, 1999).

It is therefore natural that at present any form of trade in human beings is
illegd, practicaly al over the world. There till exist, however, certain areas
where this kind of trade facilitates satisfying the demand of various groups of
consumers. The task of pursuing that trade is taken on by crimina organisa-
tions.

The range of prohibited activities identified as traffic in people has evolved,
athough not necessarily in a consistent manner. In the beginning (1904)%% it
was limited to “the procuring of women for immoral purposes abroad”. Until
1950, the recruitment for prostitution or sexua exploitation involving a trans-
fer of a person to another country continued to be the only focus of interna-
tional community in the effort to prevent trafficking in human beings. The
only exception to the established rule was the inclusion of underage boys (in

28 |nternational Agreement for the Suppression of the White Slave Traffic, signed at
Paris on 18 May 1904.
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addition to adult women and minor girls) as potential subjects of the traffick-
ing (1921).%®

It seems clear that the main reason why those early documents dealing with
“white dave traffic’ explicitly referred to the practices involving migrants
alone was the fact that they were crafted for and eventually adopted by in-
ternational fora who lacked a mandate to interfere with the internal lega or-
der of any individual state. By all means, however, the condemnation of
internationa trade in human beings implied very much the same with regard
to a national perspective.

A related UN convention signed in New Y ork on 21 March 1950°*° extended
the notion of “the traffic in persons’ in a very substantial way. It committed
al co-signatories to combating and punishing “the traffic” meant as both the
recruitment for prostitution and exploitation of progtitutes, irrespective of their
age and gender, and the territoria reach. Thus, for the first time, the interna-
tiona convention of relevance explicitly banned trafficking in human beings
conceived not only as a transnationa activity but also as an activity that takes
place within the sovereign domain of individua state. A decisive sage in this
evolution was marked in November 2000 when the UN Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children
(supplementing the United Nations Convention against Transnational
Organized Crime) was adopted by the UN General Assembly. The scope of
the now widely recognized trafficking definition, included in the Protocol, in-
cluded such activities as related (besides sexua exploitation) forced labour,
forced or false marriage and even the trade in human organs or organic tis-
Sues.

In summing up, underlying foundations of the concept of trafficking in human
beings seem rather clear. It is basic human rights, which need to be uncondi-
tionally protected. Naturaly, the notion of human beings to be protected per-
tains to al individuds, irrespective of their citizenship or nationdity/ethnicity,
gender and age. Therefore the trafficking is a dynamic concept that at pre-
sent includes a broad variety of illega activities (as listed in the definition of
the Protocol) carried out either within one country or on international scale,

29 |nternational Convention for the Suppression of the Traffic in Women and Chil-
dren, concluded at Geneva on 30 September 1921.

210 Convention for the Suppression of the Traffic in Persons and the Exploitation of
the Prostitution of Others, adopted by the General Assembly of the United Nations
on 2 December 1949.
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which involve a breach of on€'s personal freedom by means of deceit or co-
ercion (i.e. against that person will). The very nature of those activities im-
plies profit orientation on the part of the traffickers and exploitation of the
trafficked, which adds the notion of trafficking an economic flavour.

The broad definition provided by the UN Protocol encompasses numerous
facets of the complex phenomenon of trafficking in human beings, where
abuses of human rights are essential elements. However, conceptua conf u-
sions can till be possible. For example the moral and human dignity concerns
on tafficking can be mixed with similar concerns on prostitution,”** which
however in its voluntary forms are not trafficking, contrary to the forced and
exploitative variants. Likewise, migration, lega or illegal, can be parts of the
trafficking process but as such are separate phenomena.®? Same goes with
smuggling of people, often part of trafficking process, but not dways. For
smuggling of people the other UN Protocol, paralle to the above-mentioned
trafficking protocol, provides both definition and obligations for states parties
to introduce counter-activities.

3. THE SUBJECT OF THISREPORT SLIGHTLY ADJUSTED

21 For an example of the dangers of conceptual confusion, see the article of Ome-
laniuk and Baerten (1999) where trafficking in women, prostitution, and migration
are dealt with in such an intense way that it may lead some readers to get biased
impression of assumptions behind linkages and overlapping between the closely
related phenomena.

212 A prominent example presents a suggestion (uncritically quoted by various au-
thors, e.g. Siron and Baeveghem, 1999) included in UNDP Human Development
Report 1999 that around half amillion women each year are trafficked from Central
and Eastern Europe to other parts of Europe. While that estimate might hold for the
number of illegal migrants, it seems absolutely unrealistic when it comes to the
possible scale of trafficking in female migrants. For instance, according to an esti-
mate made in Italy (IOM, 1996b), in the mid-90s from among 400,000-500,000 female
migrants only around 2,500 were the trafficked prostitutes (less than 10 per cent of
foreign female prostitutes were the victims of trafficking). Therefore what UNDP
meant by ,trafficking” was most probably all forms of illegal migration (or, at best,
assisted illegal migration) between eastern and western part of the continent. In
addition to the above cited UNDP “estimate”, one may also mention a report (by
O'Neill Richard) presented in 1999 to CIA, which claims that from 700,000 to two
million children and adult women are trafficked globally each year (Trafficking in
Migrants, 22, 2000).
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As it will be demonstrated later on in this report, current international migra-
tion not only takes place, at accelerating pace and widening geographica
coverage, from economically less to more developed countries, but it aso
involves increasingly more irregularities. Earlier or later migrants become
vulnerable, and many of them end up as victims of abuse and exploitation by
employers in destination countries or brokers. Some of those migrants might
be the victims of trafficking.

Some femae migrants seek employment in a service sector where workers
are selected according to their sexual appeal. Not al, perhaps a minority
rather than a majority of women, would meet criteria of an appropriate can-
didate for working there. A part of those migrants might be deceived, and
some of them even forced to performing roles expected in that sector.

However, there is definitely a demand in more developed countries for
women who would render sexua services either as plain prostitutes or as
sexua performers of any other kind, and there definitely might be migrant
women who are willing to perform those roles, and who at the same time
meet the “professional criteria’.

From this description it is by no means obvious whether the women who earn
money by using their sex appeal need to be trafficked to do so, and whether
trafficking isintringic trait of that “profession”. Nor is it clear whether being
a migrant prostitute, even aforeign progtitute devoid of a permission to work,
must make her aprey to traffickers.

This report aims at addressing those questions. Its gtrict subject therefore is
trafficking in native and foreign prostitutes (from the perspective of the Baltic
States).

4. THE CONTEXT AND MECHANISM OF TRAFFICKING
IN FEMALE MIGRANTS

Specifying analytica problems related to the reported study requires its con-
text to be introduced first. This seems of utmost importance because, as
mentioned in the Introduction, the subject of the study is very complex and
ambiguous, which largely stems from a complexity of the context of traffick-
ing in women in general and in the Baltic States in particular.

In presenting the context of trafficking in women in the Baltic States, its four
magjor aspects will be specificaly distinguished:
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gender-related characteristics of contemporary division of labour and
labour markets in globa scale;

gender-related characteristics of recent international migration;

specificity of femae employment in a modern sex and entertainment
industry;

specificity of post-communist transition with particular reference to
the predicament of woman.

Global labour market

Although contemporary globa economy is vastly internationdly divided, it is
based on a sophidticated divison of labour, relaively high flexibility and tight
internationa links. With a strong tendency towards an increasing deregulation
and competition, not only that trade and capita flows have atained a globa
reach, but also the flow of labour. Fast development of information technol-
ogy facilitates the globalization of markets, know-how and consumption pat-
terns (Omran, 1999).

One of the prerequisites of globa economic competition is lowering of labour
costs. That task proves rather difficult in the highly developed and capita-
abundant economies where strong trade unions prevent any substantial dete-
rioration of wage standards and/or a large part of local labour force enjoys a
protective umbrella of the welfare state (Harris, 1996; Dahrendorf, 1998). By
necessity a “new international division of labour” has emerged in order to

serve the task of wage moderation, and whose distinct (and complementary)
traits include inter alia: an intensified import of foreign workers by countries
with relatively high and inflexible wages, and an intensified export of capita

to countries with low wages (Sassen-Koob, 1983). The both trends are said
to bear strong gender underpinnings.

It has been argued in the literature that, on the one hand, in labour importing
highly developed economies female migrants might largely be preferred to
male migrants as cheaper and more easily controllable workers or the former
might be attracted more than the latter due to structura factors (demand in
occupationdly segmented and sex segregated labour markets), whereas, on
the other hand, a major magnet for the capita flowing to low developed
economies might be a practically unlimited supply of chegp, malesble and
docile female labour (Lim, 1995).
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Specifically, arapid growth of the service sector in certain western countries,
under the rigidities of labour market in those countries, combined with the
deregulation of globa economy, have led to what is named “re-feudalization”
of services in those economies (Omelaniuk, 1998). A characteristic manifes-
tation of that phenomenon is a huge flow of service providers, mainly domes-
tic servants, from relatively poor countries, often “assisted” (formally or
informally) by various brokers. Organization of this flow appears to be a
highly profitable trade in itself, and “victims’ of such trade are predominantly
women. Generdly, the new internationa division of labour is readily associ-
ated with the exploitation of female workers (Hancock, 1983; Sassen+Koob,
1984; Lim, 1995).

Main for ces of to-day international migration

It is clear from recent developments in the international economy that they
have prompted more labour migration than ever before. That trend is mani-
fest in growing numbers of migrants and above al in growing varieties of
sending countries. In numerical terms, the migrants are mainly low skilled and
as arule they flow from less to more developed economies (UN, 1998). The
principles that govern those movements seem to be aptly captured by a re-
cent theoretical synthesis (Massey, 1999).

In the context of globaizing economy, the introduction of markets and pro-
duction techniques that are capital-intensive into less developed and periph-
eral economies undermines traditional social and economic organization, and
creates a mobile population compelled to adopt new strategies of economic
surviva. One of those strategies might be moving to an area with viable em-
ployment opportunities. Since locally such opportunities are usually scarce,
periphera regions that are undergoing deep structural changes (rather than
dable traditiondly poor regions) provide a bulk of potentid long-distance (in-
ternationa) migrants.

On the other side of international migration equation, modern rich economies
generate a considerable demand for non-highly skilled workers that system-
atically exceeds the effective supply of loca labour, irrespective of the ag-
gregate unemployment level. Thisis due to a peculiar pattern of growth (and
globa competition) that results in a bifurcation of labour merkets. A part of
those markets (the “secondary sector”) offers jobs that are associated with
low wages, weak stability of employment and very dim chances for pay im-
provement and upward mobility. Those jobs are avoided by native labour,
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even the unemployed, which leads to a structural excess demand for migrant
workers. This is most striking in the so-called global cities or other growth
poles of the centre of the present-day world economy, where “a concentra-
tion of managerial, administrative and technical expertise leads to a concen-
tration of wedth, and a strong ancillary demand for low-wage services’
(Massey, 1999: 49).

Under circumstances where employers fail to attract local labour, a tenable
aternative becomes the flows of immigrants. Those flows are frequently ini-
tiated and supported, either formaly and directly or not, by employers them-
salves. In pursuing this task the employers resort to organized intermediaries
or the state for help. As migration of workers continues, however, the re-
cruitment loses its importance, and the process of labour migration gets less
and less orderly and controllable. This is because initid migration contributes
to the development of migrants networks, which not only tend to increasingly
affect the flows of labour, but they exercise that influence relatively autono-
moudy and largely independent of immigration policies.

What occurs next, is described by Massey (1999: 49, 50) in the following
words:

“The spread of migratory behaviour within sending communities sets off
ancillary structural changes, shifting distributions of income, and land, and
modifying local cultures in ways that promote additional international
movements. Over time the process of network expansion becomes self-
perpetuating because each act of migration creates social infrastructure ca-
pable of promoting additional movement. As receiving countries implement
restrictive policies to counter rising tides of immigrants, they create a lucra-
tive niche into which enterprising agents, contractors, and other middlemen
move to create migration-supporting institutions that also serve to connect
areas of labour supply and demand for purposes of profit, providing ni-
grants with another resource capable of supporting and sustaining interna-
tional movement”.

Since over the last quarter of a century or so, in many countries those spon-
taneous transnationa flows of workers, designed to link unmet demand for
low paid workers in certain areas of the globe with abundant resources of
cheap labour elsewhere, took on an excessive scale, many countries discor-
tinued or prohibited recruitment or foreign workers and introduced immigra-
tion policies aming to curb the inflow of foreigners. The symptoms of
superfluity of immigration included inter alia growing unemployment among
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foreign workers, difficulty in the integration and excluson among the foreign-
ers and widespread of xenophobia on the part of native population.

Adoption of the redtrictive policies in the era of massive and partly self-
sustained international migration, gave way to the explosion of illega move-
ment of people, and also to illegal profiting on migration. Instrumenta for that
process proved modern means of telecommunication and transportation.

Illegal business of migration includes increasingly diversified forms of organ-
ized migrant smuggling and trafficking. That recent phenomenon has been
convincingly systematised in amode developed by Salt and Stein (1997).

The business of illegal migration is internationally organized and divided, and
deeply rooted in crimina underworld. It encompasses three consecutive
stages: the process of mobilisation and recruitment of migrants in their coun-
tries of origin, the process of transportation and smuggling of migrants, and
the process of migrants' insertion and integration in destination countries (in
those countries labour market, in particular). The system involves a number
of closdly connected operations or functions, such as information gathering,
the planning of smuggling process, management of financia flows, interna-
tiona coordination of various technical tasks, etc. A great demand for ser-
vices of organizations dedling with illegd migration from both potentia
migrant workers and their potential employers, combined with a relative leni-
ency (bordering with ambivalence) towards those organizations on the part of
nationa and international legidatures (and low risks related to criminal activ-
ity in this area), have contributed to a presumed high profitability of the busi-
ness of migrants smuggling and trafficking.

The development of trafficking in migrants appears to have its roots in the
growth of hidden economic sectors where business activities intermingle with
crimina activities (Ruggiero, 1997). The involvement of crimind aganiza-
tions in a considerable part of contemporary labour movements, which stems
from two largely exclusive factors: a high economic potentia for those
movements and a scarcity of legal channels through which the flows of
workers could materialise, puts at stake human rights of many migrants and
in frequent cases victimises them in the process of migration. From among all
migrants, women are particularly exposed.

A specia exposition of female migrants to the risk of being a victim of human

rights abuse due to the very fact of illegdlity of their migration ensues from
certain structural features of the global labour markets that have dready
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been described. A central factor, however, seems, amost universaly over
the globe, inferior economic and politica position of a woman in society ow-
ing to its cultural and socia foundations. Thus in the sending countries female
workers are being recruited as “inferior” labour, while in the receiving coun-
tries they are being offered “inferior” jobs (UN, 1995).

It might also be noted that that as a rule in a strongly segmented [abour mar-
kets, a large proportion of traditiona “female’ jobs belong to lower segments
of those markets. On the other hand, what does nor necessarily contradicts
the previous observation, a great number of jobs available to female migrants
are generated by industries that belong to grey economy (e.g. domestic ser-
vants) or seem to be infiltrated by criminal organizations (e.g. sex and enter-
tainment industry). It is clear that in ether Stuation the position of an
employee (i.e. mainly awoman) is highly vulnerable.

This is specialy so when it comes to foreign prostitutes. As aready demon-
strated, the notion of trafficking in migrants has been historically strongly as-
sociated with female migrants who worked as prostitutes. Although it has
been argued that such perception of trafficking is probably too narrow and at
present alittle outdated, a view seems plausible that women engaged in pros-
titution, and possibly the foreigners more than the natives, are anong mgor
risk groups that are exposed to trafficking. As a matter of fact, from the per-
spective of wealthy western countries, economic activity where trafficking
might be quite common is sex and entertainment industry who seems the
main employer of migrant prostitutes.

Sex and Entertainment Industry

The sex and entertainment industry (S& El) congtitutes that hidden economic
sector, pointed to by Ruggiero (1997), where business meets criminality. In
some affluent western countries or newly industrialising (transforming) coun-
tries it has reached an important position in the national economy or has be-
come an engine of growth of its magjor branches, e.g. in certain cases it
became an integra part of the tourist industry. It is a complicated deeply
subdivided area where each part caters to different markets and displays its
own geography, price structure and organization (Skeldon, 2000).

The analyses that strive to explain a recent blossoming of that sector of the

economy are scarce. According to one of the rare attempts, a leading factor
has been a growing demand for “hospitality services’ from the male work-
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force subjected to an increased mobility under the conditions of modern and
globalizing economy (Phizacklea, 1999). In line with this postulate, “sex &-
fective” services have become apart of the corporate management appara-
tus. As argued by Truong (1996. 36), “once a corporation alows its
employees to claim entertainment as business costs, entertainment enters the
corporate management system, and becomes repeated in different branches
and location”. Among causes of a more general nature, one might also men-
tion post-modern changes that include shifting gender roles and a decline of
steady marital union, accompanied by a trend towards individualisation, ca-
reer orientation, and value and moral relativity (Ester et al., 1995).

Undoubtedly, an important factor that has contributed to the eruption of ser-
vices rendered within S& El had been the revolution in communication indus-
try. On the one hand, thanks to the development of mass media, the
penetration of life styles and behaviour patterns that incorporate or focus on
eroticism has become much wider in the society than any time in the past,
and it continues to develop rather quickly. On the other hand, both the service
providers and customers can get in a contractual relationship much more eas-
ily than before using modern telecommunication and electronic media and
modern transportation means. A distinct example that supports this view
might be the technology-led invention of popular new forms of the S& El ser-
vices, such as “virtua sex” to be committed by internet.

Services rendered within S&EI range from relatively “innocent” telephone
sex, performances in night bars, variety shows, discotheques or casinos as
bartender, waitress or dancer, and playing a role of hostess, escort or com-
panion, to posing in pornographic acts/films or participating in live sex shows,
to services offered in massage parlours and brothels. A key factor in the se-
lection of immediate service provider is her (sometimes, his) sex apped, and
akey profession within S& El is progtitution.

In a classica work on prostitution, Flexner (1912) used the term le trafic
(vendity) as amgor trait of that professon. A more contemporary meaning
of progtitution, apparently plausible enough today, accounts for a set of spe-
cific characterigtics of a progtitute's behaviour, such as open, regular and
commercid acts of an individua whose am is to contribute to somebody
else’s sexud excitement or to fulfil someone's sexual desire or lust (Kinsey
et al., 1953). Bernsdorf (1959) stresses the importance of patriarchal organi-
zation of the contemporary society for the spread of progtitution. In accor-
dance with his argument, when faithfulness of steady sexua partners (e.g.
husband and wife) & a universaly accepted norm, and the society is highly
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sratified and socia roles of man and woman are asymmetric, a room
emerges for “ingtitutionalised prostitution”, which enables men (sometimes
women, too) extramarital sexual relationships or other forms of extramarital
erotic activity. This seems to hold aso under the conditions when dternative
forms of steady sexua unions (e.g. cohabitation or living apart together) be-
come prominent.

From sociologica perspective, having a sexua intercourse with a customer is
by no means a prerequisite of being a prostitute. For a range of erotic func-
tions performed by a progtitute is wide and in fact opertended. Instead, as
already mentioned, tradability of a service provider, combined with satisfying
of a certain customer-specific sexua need, seems essential and indispensa-
ble. This is why being an immediate service provider in S&El fals short of
being a prostitute, and indeed a large number of employees in that sector are
ipso facto involved in prodtitution.

The results of many studies point to the fact that a large majority of women
working in S&El, including those admitting to be prodtitutes, do that voluntar-
ily. In view of the females involved, there is a number of attraction factors
associated with employment in the sector, like a generally favourable rate of
earnings in S& El (relative to other sectors), a rather low incidence of unem-
ployment and, especialy for the members of bottom socia strata, some ca-
reer and socia upgrade prospects. On the other hand, among those
vulnerable or naive women who have been deceived or forced into prostitu-
tion, whose number appears relatively small, migrants seem to be over-
represented. Nevertheless a high profitability rate of S&El, links of the sec-
tor with criminal world and — last but not least — ambiguity among the society
towards progtitution (tolerance mixed with mora condemnation of commer-
cia sex) make, on the one hand, the people that run the business ruthless and
greedy and, on the other hand, the employees vulnerable. The outcome might
redly be a relatively high intengity of trafficking of in persons employed in
S&El.

Although in more developed countries activities pursued within S& El are as
arule legitimate, and in many of those countries even open progtitution is &-
ther lawful or tolerated by the structure of lega order, there exists a strong
bond connecting that economic sector with illegdity or crimina organizations.
This is above al because immediate service providers (by and large — young
females) need protection.
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In atypica situation when rendering of erotic services is fully legalised, em+
ployees are rarely fully protected (on equal footing with other professions) by
the law againgt occupational hazards. Since, by its very nature, that kind of
activity occurs out of sight, in dimmed light, and often in secluded placesin a
“face-to-face” situation, female workers can easily be abused by customers,
and in fact they do become an object of maltreatment.

When the state, with its legidation and law enforcement system, allows for a
free development of S& El but at the same time it demonstrates a measure of
hypocrisy by denying a proper protection to employees of that sector, aroom
emerges for various irregular intermediating agents, like pimps or nternd
security services of S&El establishments. A commercia side of the protec-
tive activities of those agents, however, is generdly illegitimate.

High profitability might be the reason why, once needed in a narrow scale,
pimps and other agents do whatever possible to extend the “territory” of their
authority, and resort to violence, extortion and blackmail to subdue new “cli-
ents’ or tie up the old ones. According to a large mgjority of studies on pros-
titution, the role of a security agent (e.g. a pimp) is central and nearly
indispensable. Those agents, however, are either recruited from the crimina
underworld or closely calaborate with that underworld.

Findly, it might be mentioned that in many more developed countries, where
human rights standards are generaly high, the protection of human rights of
the irregular migrants, in this number femaes employed in S& El, seemsto be
neglected. As found out in an IOM study on sexua exploitation of female
migrants in Austria (IOM, 1996a), illegd migrants can relatively easy be reg-
istered by the police as lega progtitutes, and “little action is taken against
owners of sex establishments’. An argument of “lesser evil” is used in this
case because supposedly “if tougher action were taken by the police, the sex
industry might be forced underground and might fall under foreign control

which would make it more difficult to combat organized crime” (ibidem 2).

Post-communist transition

The collapse of the Soviet empire and the shift from totaitarian and centrally
planned regime to a system governed by democracy and market regulation
has affected all three discussed so far aspects of trafficking in women in the
Batic States. This is a case, discussed more generaly by Massey (1999),
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where a profound social change leads to an increased propensity of the popu-
lation to migrate.

A number of factors related to the post-communist transition of the Baltic
States, which might be affecting international migration seem specific to that
particular region and that particular time. Of foremost importance gopears a
characterigtic ethnic composition of the population of the region influenced by
the past Soviet policy of ethnic mixing and promotion of Russian speaking
persons to high professional positions or even certain entire occupations eve-
rywhere in the USSR. As aresult, a the onset of the transition the share of
internal immigrants in the population of al three countries was very high, the
highest in Latvia where the proportion of native Latvians fell below 50 per
cent. After the break-up of the Soviet Union and setting up of national
boundaries between the former republics, this created a potentia for at least
two strong flows of people: return migration of persons originating from other
parts of the ex-USSR and further nflow of relatives of the former immi-
grants.

The other factor of relevance might congtitute economic, cultural and geo-
political status of the Baltic States vis-a-vis the other former Soviet repub-
lics. Firgtly, of al, the market-oriented reforms in Estonia, Latvia and Lithua-
nia went much more deeply and more consistently, the economic stability,
including consumer goods market equilibrium, was greater in those countries,
and, generaly and on the average, the level of living was higher. Secondly,
contrary to other post-Soviet states, the Batic States relatively quickly
started to enjoy a satisfactory degree of democratization, social order and
political stability. Thirdly, Estonia, Latvia and Lithuania, with their Hanseatic
League traditions and attachment to western Christianity, during their pre-
Soviet history and after 1990, maintained closer links with the rest of Europe
than Russia and the remainder of the ex-USRR. Findly, the Baltic States
have recently entered rather unique for that part of Europe direct and com-
prehensive relationships with Finland, Sweden and other Scandinavian coun-
tries, including intensve movements of persons. Additionaly, Lithuania,
thanks to a relatively easy access to neighbouring Poland, has become a
gateway to Germany and the European Union in generd. All this made Esto-
nia, Latvia and Lithuania an attractive destination area, especialy for the citi-
zens of the CIS or migrants from other countries being in transit to the West.

Ladtly, it should also be emphasised that during the transition period, the three

Baltic States themselves, on the one hand, have been a subject to the austeri-
ties, increased stratification, unemployment and eventualy the rise of poverty
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zones, and, on the other hand, they al embarked on the path d accelerated
catching up with western life styles and consumption patterns. This gener-
ated increased socia, occupational and territorial mobility, hcluding mass
travelling abroad for petty trade and, ultimately, migration for work.

As far as the austerities and unemployment level are concerned, in a manner
typical for al post-Soviet countries, women were more severely affected
than men.?® Thus quite logically, females proved to be particularly prone to
socia and territorid mobility during the trangtion period. According to some
accounts, due to widely conceived economic liberdisation, the domestic
S&El has been booming since the collapse of the Soviet regime (Galiana,
2000). A contributing factor has also been the influx of new recruits from
among young females confronted with bleak employment and career oppor-
tunities.

Quickly the Baltic States, as much as other post-communist countries, have
joined the ranks of magjor suppliers of femae employees to the S&EI in
Western Europe. Apart from a large supply of loca femae manpower in
Estonia, Latvia and Lithuania, this resulted from the fact that certain western
countries, while having severely restricted labour migration from the East to
the Wegt, left a small number of loopholes in their regulations allowing for the
lega inflow of workers from the East. A considerable position among these
loopholes occupied provisions that made perfectly legitimate migration related
to the contracts in S&El. Occasionally, work in that sector (as “artists’ or
“dancers’) was a unique legal employment option available to migrants from
Centra and Eastern Europe (IOM, 1995; Siron and Baeveghem, 1999).

A highly vulnerable position of woman in the Bdtic States during the transi-
tion period combined with a precarious status of femae migrants from those
countries in the West might have been a factor conducive to their exploitation
if not trafficking.

*k*

According to OECD (2001), immediately after the initiation of market re-
forms and the restoration of political sovereignty, reported emigration from
the Bdtic States quickly reached the peak (at relatively high level) but since

213 As pointed to in the Lithuanian report ([Sipaviéiené and Tureikyté], 2001: 1), "un-
employment [...] mostly affected women, including those with small children. Try-
ing to survive, women undertake any job, sometimes even providing sex services’.
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1993 the number of emigrants was on the decline. On the other hand, unlike
during the Soviet erg, the flows of international migrants in those countries
largely comprised unreported movements.

By and large, over the 90s the return migration of Slavonic population to Rus-
sia, Ukraine and Belarus continued to prevail athough its proportion in the
total outflow seemed to decrease. Emigration to the West increased from 11-
14 per cent of the total outflow in 1990 to 22-38 per cent in 1998 (with the
lowest share observed in Estonia and the highest share observed in Lithua-
nia). The immigration flow includes mainly the relatives of persons of Rus-
dan, Ukrainian or Belarussian nationality who settled in the Baltic States in
the past.? In the late 90s those migrants accounted for more than 80 per
cent of the total. Individual countries other than the CIS are usudly repre-
sented by afew (up to 30) immigrants a year.?*

A relatively large category of foreigners who since 1990 tend to enter the
Baltic States (mainly Lithuania) are also migrants in transit, who as a rule
travel illegdly with an intention to be smuggled into Germany (through Fo-

land).

In al three countries, however, in the second half of the 90s the number of
illegal migrants has been declining. Estonia recorded only 450 (unsuccessful)
illegal border crossings in 1998, which meant one-third less than in 1996
(Ratnik and Magi, 2000). In Latvia 1,124 foreigners were prevented from
illegdly entering the country, and only 324 foreigners were detained for ille-
gdity of stay in 1998 (by 23 per cent less than a year before) (Gromovs,
2000). The trend in Lithuania was even more spectacular. The peak inillegal
border crossing which occurred in 1997 seemed rather high (2,012 cases) but
the number recorded in 1999 was amost negligible (261 cases) and by 87 per
cent lower (Vidickas, 2000).2'® Those developments reflected increasing ef-
ficiency of the efforts of the three countries (with the support of the interna-
tiona community) in their border control and combating migrant smuggling or
trafficking (OECD, 2001).

214 |n Estonia a quota system is followed which allows annual immigration up to .05
per cent of the total population, e.g. in 2000 — 610 persons (Ratnik and Magi, 2000).

215 The highest number recorded in the 90s (in Lithuania, 1996) was 29 (immigrants
from Vietnam) (Vidickas, 2000).

216 Tyreikyté and Sipaviéiené (2000) present slightly different data (1,535 for 1997 and
349 for 1999) but point to similar trend.
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In 1995-1999 around 500 foreigners were detained (in deportation centres) in
Estonia whereas around 5,500 migrants were ordered to leave the country
and 330 actudly expelled. Most of them were the citizens the CIS. On the
other hand, Estonia does not seem to attract persons applying for a refugee
status. Between July 1997 and the end of 1999 only 45 foreign citizens sub-
mitted an gpplication, of whom one-third originating from Afghanistan and
Pakistan (Ratnik and Magi, 2000). In turn, in Latvia 1,912 persons were ex-
pelled to Russia done in 1998 (by a quarter less than in 1998). Similarly to
Estonia, the number of asylum seekers was very low; in 1998 and 1999 only
53 gpplication were submitted, mostly from the citizens of Russia (10), Irag
(6), Afghanistan (5) and Pakistan (5) (Gromovs, 2000). By sharp contrast, in
Lithuania 550 goplication for refugee status were submitted since the mid-
1995, of whom 90 per cent from persons who entered the country illegally.
Until the end of 1999 44 foreigners have been granted refugee status. Since
a majority of illegd mgrants found in Lithuania came from outside the ex-
USSR, a mgjor programme of migrants deportation to home countries have
been launched. Between 1995 and 1999 more than 8,500 foreigners have
been returned to their countries of origin. Magor home countries included:
Russia, Pakistan, Sri Lanka, India, Bangladesh, Belarus and Afghanistan
(from nearly 800 to more than 1,000 persons from each country) (Vidickas,
2000).

Undoubtedly, the population movements from or through the Batic States
have reached a significant degree. For instance, Lithuania has become re-
nowned for hosting large numbers of irregular migrants from many post-
Soviet, Asatic and African countries who headed for Germany, Poland and
other countries located to the west. In the 90s this drew a great attention of
media, the governments in potentia destination states, internationa organiza-
tions and researchers®’ The flow of females from the Baltic States, ke-
lieved to be employed in S&EI in the West, was also of considerable size.
For ingance, in the mid-90s more than one-third of al work permits granted
by Switzerland to artistes de varietes (performersin S& El) went to women
from Central and Eastern Europe®® of which 10 per cent to citizens of the
three Bdtic States (IOM, 1995). On the other hand, citizens of Estonia, Lat-
via and above all Lithuania started to be highly noticeable in the records of
illegad immigrants in the West. An officid German estimate clams that in

27 This was reflected in a number of studies on that subject conducted in Lithuania
in the 90s, commissioned or animated by IOM, ILO and other international organi-
zations (e.g. IOM, 1997, 1999, 2000; Sipavieiené and Kanopieng, 1999).

218 For comparison, the share of all other European countries was merely 6 per cent.
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1999 as much as 16 per cent of al foreigners considered in crimina investi-
gations on trafficking originated from the three Baltic States (Trafficking in
Migrants, 22, 2000). Bearing in mind that a respective proportion in case of
citizens of any other mgjor resource country (with the sole exception of
Ukraine) was considerably lower, and the population at home much larger?*°
this may judtify a specid interest in trafficking in human beings in the Baltic
States.

5.MAJOR ISSUESINCLUDED IN THE PRESENT STUDY
AND RESEARCHERS MODUS OPERANDI

Undoubtedly, as already argued, the issue of trafficking in women belongs to
very difficult ones, which are complex, sensitive and concealed, hard to pene-
trate by means of scientific method. This is due to the fact that the issue fo-
cuses on three different and to a large degree independent of each other,
and, in addition, very complicated topics. international migration, human traf-
ficking and progtitution (or, more generally, sex and entertainment industry),
al involving a substantial component of irregularity.

Furthermore all three topics reflect social phenomena that in certain countries
gained prominence only recently under the influence of politica and eco-
nomic trangtion. For this reason, individua members of the societies, socid
inditutions and laws are hardly able to cope with those phenomena. The
countries affected comprise those undergoing transition to the market econ
omy and cemocracy, and i.a. include the Bdtic States: Estonia, Latvia and
Lithuania.

Trafficking in migrant women in the three post-Soviet countries located along
the Bdltic coastline is said to be a fairly recent phenomenon. It owes its nov-
elty to newly acquired (after decades of repression by the Soviet administra-
tion) freedom of international travelling, and the introduction of market
economy.

The present study has been launched in December 2000 and completed in
June 2001. The selection of Estonia, Latvia and Lithuania can be attributed to
two factors: research interest in those three countries and expected lesser

219 For instance, the Russian Federation whose total population is about 20 times
larger that the population of the three Baltic States was represented by merely 11
per cent of persons subject to trafficking whose cases were investigated.
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(compared to many other countries) difficulty in capturing certain illegitimate
aspects of phenomenon, which are the subject of the study. This apparent
relatively low degree of difficulty stems from a small size of the countries
involved, which might make illegdity inherent in trafficking in women more
transparent.

The direct objective of the research has been to explore and extensively de-
scribe the persond characteristics, and individua and group behaviours of
women employed in the sex and entertainment industry (S&E1)??° aswell as
to inquire into the factors leading to that employment. The ultimate objective
has been to analyse the extent to which those women are subject to human
rights violations (from exploitation and abuse to trafficking), and the signifi-
cance of being a migrant for that phenomenon.

The fact that present study has been confined to the predicament of females
that find employment (and/or are trafficked to be employed) in S& El stems
from the intention of researchers to focus on those aspects of the phenome-
non, which in the light of available information congtitute the mainstream of
current trafficking in women in the Baltic States. An interest in trafficking in
women for work in other economic sectors or for non-economic purposes
was, therefore, intentionally constrained.

Also, it has been suggested that so far some features of trafficking in women
were relatively well depicted while some other features, of no lesser cogni-
tive importance, were largely neglected by researchers. For instance, there
exists a body of information about traffickers, women subject to trafficking
and the functioning of trafficking networks?** but very little is known about
root causes of the most recent wave of trafficking in women. This has le-
come the main premise of focusing this study on the root causes of that phe-
nomenon.

20 |nstead of rigorously defining of S&EI, a working definition has been adopted,
according to which S& EI employment comprises the persons rendering direct ser-
vices in brothels, night bars or clubs, variety shows, casinos, “exotic” saunas or
fitness clubs, other companies employing call-girls, escort persons, stripers, mas-
seurs, persons performing in sex live shows (or peep shows) or in pornographic
sessions, persons working for telephone “hot sex-lines”, individually operating
prostitutes (above all, street or road prostitutes), and assisting pimps or security
agents.

21|t is commonly known that a series of IOM studies made a major contribution to
this stage of art.
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A basic question set forth in the study, which became a source for specific
hypotheses to be tested, was as follows:

What is the main cause of trafficking (“white slavery”), with particular refer-
ence to the exploitation and human rights abuse related to the employment
in S& El of migrant women? Is it on€e's situation as a (an illegal) migrant or
rather a nature of the industry of one’s employment?, and to what extent
those two potential causesinterplay?

Due to a high complexity of subject, the study drew on three different theo-
retical streams. theory of migration (by Massey in his synthesis), a modd of
human smuggling/trafficking (by Salt and Stein) and socia concept of prosti-
tution (by Bernsdorf).?%

In order to get a comprehensive knowledge on the context and mechanisms
of trafficking in women and the characteristics of women subject to traffick-
ing, the study inquired into the following mgor areas:
- activities of the state organizations deding (directly or indirectly)
with trafficking in women,

activities of NGOs involved in assisting and/or protecting women
subject to trafficking;

public opinion and state of mind as reflected by media coverage,
opinion polls and attitudes of selected young women;

structural characteristics and functioning of S& El;

characteristics and opinions of women in need of assistance or de-
tained/deported for illegal conduct who might be engaged in S&EI
(progtitution);

characteristics and opinions of native and foreign female prostitutes.

The ultimate objective of the study has been to provide plausible answersto
the following set of questions:

- What in view of the organizations approached are: the scale, causes
and consequences of and the measures to combat trafficking in women and
the effectiveness of those measures, as well as persona characteristics o
the women, including nationdity and ethnic group?

222 See Section 4 of thisreport.
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- What are perceived mgor factors leading to the employment in
S&El, and how strongly those factors operate in present conditions of a
country?

- What are basic differences in the strategies, behaviours, employ-
ment conditions and modes of the exploitation of women who are rative
prostitutes, foreign prostitutes and nationals who presumably (or atualy)
work as progtitutes in a foreign country? To what extent being a migrant af -
fects those behaviours and conditions of work (and the incidence and degree
of abuse)?

- What are the mechanisms driving/forcing those particular women
into prodtitution?

- What are principa personal characteristics of the investigated
women, and how do those characteristics correlate with their persona histo-
ries of becoming and working as a progtitute or being trafficked?

- What are specific mechanisms of transferring and insertion of for-
eign women into a given country, and of that country nationas into a foreign
country? What are specific mutua obligations of women and traffickers?

- What are mgjor expectations and plans of the investigated (pre-
sumed or actua) progtitutes? What are the premises and prospects for dis-
continuing of involvement in S& EI?

In order to realise the above objective, the study focused on three issues.

Recent trends in illega migration in the Bdtic States (including the
incidence of human smuggling and eventuadlly trafficking) and its ma-
jor determinants and consegquences in a given country.

Current functioning of S& El in each of three countries, including the
modes of recruitment of women and their persona characteristics
(e.g. usua residence before the recruitment, social background, age
a the recruitment, approximate income relative to other available
employment, forms of employment, description of obligations to em-
ployers, etc.) and characteristics of organizations, sources of capital,
lega status, etc. running the businesses.

The perception of illegal migration, trafficking and prostitution (in-
duding, the treatment of women involved) among various segments
of the society, especidly the state organizations, NGOs and young
women (school graduates, unemployed, living in poverty).

Research method applied was predominantly qualitative. This was due to
largely clandestine nature of the phenomenon of trafficking in women. It in-
volved a descriptive analysis of secondary materias (officia criminal records,
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statistics of the border guard and refugeefimmigration authorities, press re-
leases and reports, web sites related to the S& El activities, pertinent data
from various sociologica surveys and public opinion palls, etc.) and primary
materials (interviews with key informants representing the state, NGOs and
S&El, as well as with females employed within S& El who either were ex-
posed to the risk of being trafficked or have aready experienced some form
of trafficking, and, finaly, inquiries with S&El units about sex services by
researchers assuming the role of a custome).

Techniques used to collect the primary materials comprised non-standardised
(exploratory) interviews, in-depth interviews and (focus) group interviews.
The in-depth interviews, being the main technique of data collection, were
conducted face-to-face by researchers. The contents and course of an inter-
view grictly followed a set of guiddines (list of topics) and a scenario devel-
oped by a researcher.?”® A scenario for in-depth interviews, however,
conformed to a set of uniform principles. This was because, despite the fact
that the study has been pursued independently (by three different teams of
local researchers) in each of the three countries, not only a uniform set of
objectives was adopted by each team but aso the basic approach and
method were made the same.?®*

23 |n a study conducted in Latvia a traditionally structured questionnaire was addi-
tionally administered to the interviewed prostitutes.

224 \With regard to the research method, the following aspects were made uniform: the
kind and nature of data collection instruments, modes of using those instruments
with regard to the study subject, the list of primary sources, the list of secondary
sources, and the timing of field work. In particular, the types of respondents (key
informants and females related to S& El) and the key issues for in-depth interviews
were also made common.
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6. MAIN COUNTRY-SPECIFIC FINDINGS®

A general conclusion

The results of all three nationa inquiries seem to be in agreement with basic
underlying hypotheses of the study. Firstly, when women are employed in
S& El as sex workers (performing any kind of prostitution), they run arisk of
being trafficked. For in such situation female employees are overly exploited
in financial terms, their occupationa position is unstable and they are exposed
to various occupationa hazards (eg. venered disease, including AIDS,
physica violence from customers, drug addiction). Because S& El is organi-
caly connected with shadow economy and criminal underworld, it is quite
possible and natura for a prostitute to become a victim of human rights viola-
tion or even a subject of trade in human beings. The evidence brought about
by the study appears conclusive with regard to the existence of trafficking in
human beings athough, at the same time, it suggests that its incidence might
be very low, and the phenomenon of trafficking might be limited to the situa-
tions when nationas of the three Bdtic States stay (work) in or travel to a
foreign country. Secondly, the study points to an enormous rise in the en
ployment of women in S& El after the collapse of the USSR, which was due
to recent expansion of that sector, following typica developments in the
modern market economy. Therefore increasingly more women are exposed
to the activities of traffickers. Thirdly, females recruited for or seeking em-
ployment in S&EI in the Batic States are quite frequently non-nationals
(some of them originating from other ex-Soviet countries) whereas a number
of sex workers from Estonia, Latvia and Lithuania migrate for work in S& El
to western countries. So far, however, the inflow of foreign prostitutes to the
Baltic States has taken much smaller scale than the outflow from those coun-
tries. By and large, those movements stem from structural features of the
labour market in relatively more highly developed countries, as those coun-

225 This section draws heavily from the three country reports, namely:

= Saar J, A. Annist and A. Ahven, Research, Information and L egislation on Traf-
ficking in Women in Estonia. Final report to the International Organization for Mi-
gration, Tallinn 2001,

= Zarinal., IOM Project Trafficking in Women in the Baltic States. Sociological
Module for Latvia, Latvian Women Studies and Information Centre, 2001 (research-
ers: |. Zarina, P. Eglite, B. Ivbulis and |. Gnedovska);

= [Sipaviéiené A. and D. Tureikyté], Trafficking in Women in Lithuania, 2001.

Except for quotations and other rare circumstances, no explicit references are made to
the reportsin this section.
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tries display a constant shortage of native workers in the lowest segments of
the market, including many professions typical for S&EI. This generates a
seady flow of female migrants to that sector, from less to more well-off
economies. Lastly, due to generally irregular character of intermediating in
the employment of sex workers, and the link of S& El with crimina organiza-
tions, the flows of femae migrants (especialy, the outflow from the Baltic
States) are largely controlled by networks of professional smugglers and traf-
fickers of international reach. This may make migrant prostitutes more vul-
nerable and exposed to human trade than native prostitutes.

It would not be legitimate, in the light of results of the study, to claim that the
female nationas of the Batic States or foreigners staying in those countries
might be subject to other forms of “white davery” than those related to the
employment in S&EI (such as sdlling women as wives, €tc.).

L egal and institutional environment

From the view-point of legal environment of the trafficking in women in the
Bdltic States, it seems essential to take a closer ook at the official status of
S& El, and especidly of prostitution, in those countries. The reason for this
has most explicitly come out of the Latvian study: “There is an organized sex
business in Latvia that has close links with the legal entertainment industry.
[...] The organized sex business exists on the streets and through clubs
where the process is masked behind the appearance of a lega business. In-
dividua progtitution is closely linked to the entertainment business and seldom
exists on its own” (Zarina, 2001: 261). In turn, the Lithuanian study reveaed
the following general tendency: “trafficking in women is closdly interrelated
with progtitution business; loca sex industry and trading women gbroad are
two parts of the one phenomenon” (Sipaviéené and Turelkyté, 2001: 284).
On the other hand, a report on the Estonian study concluded that “the sex
businesses are part of the organized crime’ (Saar et d., 2001: 193).

While a large proportion of companies and many types of activities confined
within the present study by the notion of S& El, namely those where prostitu-
tion is not the sole service offered, can operate legaly in the Baltic States, at
least since the break-up of the Soviet Union, it is not so with prostitution. At
present progtitution is either illegdl or its status is ambivalent.

The status of progtitution in the Baltic States differed across the three coun-
tries before the loss of independence in 1940, with Estonia being the most
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permissive, and it was uniform during the Soviet era. In the latter period, in al
three countries, by the same token as in the other union republics, prostitution
was throughout proclaimed illegal, and became crimindized. In the officia

parlance, it ranked among the morally condemned phenomena of paragitic life
style. Certain forms of prostitution, however, did not just survived under the
Soviet rule, but they were situationally tolerated or even protected. For i+
stance, some female security agents acted undercover as prostitutes or, oth-
erwise, prostitutes were obliged to collaborate with the security forces or
intelligence agencies. Progtitutes operated almost exclusively in top-class res-
taurants and hotels, or, as was the case of the port city of Riga, in the Inter-
national Maritime Club. In that period many activities other than direct
services rendered by individud prostitutes, which at present might be consid-
ered a component of S&El (e.g. exposing in public of the sex symbols, not to
mention producing and disseminating of the pornographic materials), were
prohibited too.

After 1990 prostitution in Latvia and Lithuania has continued to be forbidden
by the law whereas the present Estonia’ s law avoids classifying it as illegal,

though, at the same time, in that country prostitution fails to be recognised as
a profession.?®® In none of the Baltic States, however, is prostitution criminal-
ized.*" Nevertheless the legal status of prostitution remains a controversia

topic, especialy in Latvia, where the government is persistent in rejecting
subsequent bills addressing that phenomenon (Omelaniuk and Baerten, 1999).
A legidative process concerning prostitution in Estonia was initiated in 1993
but it was aborted in 1995 when the Parliament has reached a conclusion that
neither a ban on progtitution nor its legalisation would be a constructive solu-
tion. On the other hand, in the same year, the National Council of Crime Pre-
vention recommended the government a policy of limiting prostitution but not
prohibiting it.

In al three countries pimping, pandering or forcing someone to prostitution
have currently status of a crimind offence, athough in Latvia only since
1997. Smuggling of migrants and trafficking in human beings, including trad-

226 As put by Saar, Annist and Ahven in their report (2001: 5), , selling and buying the
sexual serviceis not acrime but prostitution is not considered a profession either”.

27 |n Latvia, since March 2000 the law has provided for an “administrative penalty” (a
fine) for violation of the rules that aim at limiting prostitution (Zarina, 2001).
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ing women for sexua purposes, are dso punishable but pendties against
smugglers or traffickers are low by international standards.”

Law enforcement with regard to prostitution and related activities in the Bal-
tic States seems to be lagging behind. Monitoring of the obedience of related
regulations hardly exist in those countries. Lawsuits and administrative pro-
cedures against prostitutes or their bosses or pimps are rare and they fre-
quently originate from petty crimes not prostitution itself. According to some
accounts, repressive ectivities of the state, lenient as they are, mostly hit per-
sons who belong to the lowest stratum of S&EI (“pawns’), and does not af-
fect functioning of the business.

In Latvia a specid unit of the police, the Vice Squad (comprising 15 officers)
was set up in 1993. Its main aims included controlling the persona documents
and health certificates of the progtitutes. After three years the financing of
the unit was withdrawn, and finaly in 1997 it was dissolved. In recent years
other units of the policy tended to intervene in prostitution-related cases only
when the problems became aggravated. As a matter of fact, after the erup-
tion of organized paedophilia scandal in 2000, the Vice Squad has been rein-
stated. The lack of systematic police penetration of S&EI results in
extremely small number of cases brought to the courts and penaties for
breaking the relevant regulations. Since 1999 only one case concerning traf-
ficking in women was initiated, one case concerning the involvement of mi-
nors in sexua activity, 13 cases concerning pimping and 79 cases concerning
progtitution.

Recently (in 2000) the government of Latvia has elaborated a comprehensive
policy of controlling progtitution whose main elements are to be implemented
by the end of 2001. The policy, however, requires additiona funding which is
uncertain.

The gituation in Estonia is smilar to that observed in Latvia. Only in Tallinn,
and only between 1997 and 1999, a specid police unit designated to control
progtitution operated. The unit has been liquidated, and since the end of 1999
the Estonian police does not have a particular interest in the subject. Accord-
ing to a recent newspaper interview given by Tdlinn Chief Police Officer,
the police might be ready to deal with prostitution only when there would be
nothing else to do. This is reflected in the number of identified (registered)

228 Estonia might be an exception here. For most of the related offences the punish-
ment might be imprisonment (in certain cases up to seven years).
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progtitution-related offences (or crimes), which declined from 99 in 1999 to
67 in 2000.

Also Lithuania experienced a shift in the police controlling of prostitution. The
peak in those activities occurred in 1997 but in the following years the staff
underwent drastic reductions. Various police operations and routine activities
resulted in afast growing number of administrative cases filled against prosti-
tutes and pimps — from 58 in 1994 to 437 in 1997. With police gradua with-
drawa from those operations the number of cases has been dramatically
declining, to reach 26 in 1999.%%°

A common characteristic of al three countries is that, apart from the police,
hardly any governmental agency or department is involved in prevention,
monitoring and combating progtitution or other unlawful activities pursued
within the framework of S&EI. A limited number of NGOs, whose objec-
tives are usudly diversified and rarely focus on progtitution or trafficking in
women, dea with those issues. The related activities of those organizations
pertain to a small number of persons, in most cases the victims of certain
violent and complicated situations. One of distinct exceptions seems the
Missing Persons Families Support Centre operating in Lithuania, whose tar-
get are specifically women forced to prostitution abroad. The centre carries
out nformation campaigns in the media, disseminates information (directly
among women at risk) on how to avoid being lured into sex business, and
supports financidly trafficked female prostitutes who managed to run away.

Development of S& El in the Baltic States

The evolution of S&El in the post-Soviet era shows many striking similarities
between Estonia, Latvia and Lithuania. In the three countries the sex busi-
ness and entertainment industry virtualy flourished in the early 90s, when
their activities attracted a lot of media attention. Expansion of the sector was
perceived as “norma” for a democratic state and market economy, and,
generaly, the public opinion was favourable, if not sympathetic. The Lithua-
nian study stresses that “the image of a prostitute formed by the nediais
quite attractive and admirable - she is nice, pretty, carefully tended”, and a
number of movies offered melodramatic stories about a beautiful prostitute
who met a millionaire, with an obligatory love-affair happy-end (Sipaviéiené
and Tureikyté, 2001: 302). In turn, in Etonia it is said that “progtitution [was)

229 | 2000 the police activities related to prostitution were intensified anew, which led
to 198 cases registered in that year.
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presented as a business as good as any other, and the prostitutes as sex
workers doing a tedious but praiseworthy work [...] as intelligent representa-
tives of their trade, romantic heroines who, after having acquired a sufficient
capital, invest it elsewhere. Also the clients of prostitutes were presented as
businessmen relaxing after hard days work in the brothels’ (Saar, et 4.,
2001: 177).

After few years, however, the attitudes of the public have become more bal-
anced. A criticism of extreme forms of sex business came to the fore, a dis-
approval of progtitution has become more popular, and, as a matter of fact,
the demand for S& El services has declined. The growth of the sector has
been restrained and stabilised below the peak level of the early transition pe-
riod.

In Estonia the early 90s saw an outburst of openly conducted S&EIl activi-
ties. Immediately there emerged great numbers of primitive brothels, which
were located in rented apartments and agencies providing prostitutes to hotel
customers or private parties by telephone order. Advertisements in the press
of sex services abounded, and they contained plain and unambiguous mes-
sages. Sexud life, preferences and techniques became a popular topic in
many renowned newspapers, not to mention numerous newly established
tabloids and “soft-porn” magazines. The public televison was not an excep-
tion, and, for example, it got involved in the promotion of and transmitted the
competition in erotic dancing. The issue of prostitution was presented by the
media with understanding and acceptance, and some stories published in the
press painted a rosy picture of the profession and its heroines. It seems, in
addition, that during that infancy period of S& El expansion, the sector was
relatively independent of criminal organizations.

Spontaneous and largely uncontrolled growth of prostitution and S&El as a
whole got its momentum in 1994 and 1995, but later came to a halt and was
reversed. The change of the trend was due to many factors. deliberdization
of the public mood and attitudes, introducing legidative measures, which
amed a making S&El more orderly and lawful, stabilisation of the market
conditions and general economic ervironment, which forced many small
companies out of business, to list apparently the most important of those fac-
tors.

The developments in S& El were aso manifest in a fundamental structural

shift. After 1995 prostitution has become less open than before. Following
the collapse of many small agencies it was relocated to larger and legal firms
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whose officid domain was other than progtitution. Those firms included ho-
tels, night-clubs, saunas and other units typica for S&EIl. By this prostitution
graduadly got under the control of criminal structures who undertook the task
of its financing, regulating and providing security (i.a. by corrupting officias).
A new organization of the sector required that the employees of S&El, d-
rectly rendering services to customers, increasingly assumed the mixed roles
of prostitutes and, at the same time, models, masseurs, waitresses, dancers,
etc. Asaresult of dl this, according to Saar, Annist and Ahven (2001: 164),
“Classicd forms of prostitution combine with other forms of sex business to
such an extent that it is often impossible to draw a clear line between prosti-
tution and such activities as escorting services, drip-tease bars, premises
providing different types of erotic massage, erotic and pornographic maga-
zines and films”.

Also in Latvia prodtitution, after evolving in a Similar manner as in Estonia,
has largely become an integral albeit concedled part of legad S&EI.”° An
annotated map of central Riga, which is distributed in the top class Latvian
hotels, might be a good illustration of how currently the business operates at
present. Its title Riga: Adult’s Guide 2000 clearly suggests the purpose.
The “map” lists services, provides their addresses and phone numbers and
informs about other technicalities. For instance, a number of night clubs with
erotic programmes offer not only “arousing erotic show” but also individua
dancing at tables, a possibility of striking up a pleasant acquaintanceship, a
“dark room” for intimate purposes, a room where a customer may have
erotic massage performed by a dancer of his choice, and some other “nice’
services. Other S&EI facilities listed on the “map” include “intimate saunas
with relaxation rooms’, “sex shops’ with peep shows, pornographic movie
projections, erotic massages, etc., as well as disco bars, disco clubs, night
cafes and casinos with special places to meet a sexua partner. Altogether
some 50 such places have been identified and recommended. In addition, the
“map” gives phone numbers of “escort services’ and marks areas where
street prostitutes (called “streetwalkers’) can be found.

The fact that the written description contained in this materia appearsin only
two languages. English and Russian might suggest that the target audience
are relatively affluent persons (businessmen, tourists). The study mplies,

230 |n 2000 the number of legally operating night bars, clubs, etc. offering entertain-
ment was 204 and the number of health clubs, saunas, etc was 107 throughout L at-
via. In turn, the register of companies included only 28 firms under the chapter
comprising “escort services’.
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however, that prostitutes in Latvia are employed in (or collaborate with) al
hotels, night restaurants, bars and clubs, and al kinds of fitness clubs, mas-
sage parlours and saunas, and therefore available at S& El units that belong
to different price categories.

On the basis of the present study Lithuania seems to have undergone rela-
tively less spectacular growth of S& El and less intense blending of its S& El
with progtitution than two other Baltic States. In effect, progtitutes other than
those working on streets or roads mainly operate through specidized agen-
cies. This resembles the organization of prodtitution in Estonia in the early
90s. However, while the agencies use newspapers to promote their services,
the advertisements contain rather modest and concealed messages, such as.
“massage relaxing the whole body”, “relaxing erotic massages’ and “escort
services’, but also such innocent as. “soft massage” or “flowers to your
home”. More sophisticated forms of prostitution appear to take a club form
with severely limited admission, usually by “recommendation”.

On the other hand, progtitutes are easily available in Lithuania. In Vilnius an
estimated 30 agencies promotes their services in the press each day. Similar
practices can be observed in Kaunas. In the course of the study, male re-
searchers made 17 random phone calls to the agencies inserting their adverts
in one Vilnius and one Kaunas newspaper, pretending to be customers. De-
spite the fact that in some cases an advertisement implied exclusively non-
sexua character of services offered (“no intimate services provided”), in all
but one cases a prostitute was arranged in a rather straightforward fash-

P n 231
on.

The organization of sex business in the Baltic States is at present strikingly
sophigticated, e

specidly bearing in mind a very short period of its gestation. Estonian S&El,
for instance, has become tailored to the needs of foreign sex tourists.>* The
facilities and personnel are preoccupied with their prestige, and customers
intimacy and security. On the other hand, practically al services rendered by
progtitutes are mediated and controlled by closdly interrelated interest groups:
their pimps, cab drivers, owners of S&El enterprises. In the Latvian study
also a complex network of intermediating agents has been identified, with key
roles played by employers of prostitutes and their pimps who frequently are

%1 n that experiment, additionally, one contact proved to be a wrong number.

232 probably for this reason, in contrast to Lithuania and Latvia, street prostitution is
not common in Estonia.
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the owners of various clubs, agencies and other S& El facilities. A crucia
supportive function for this network is assumed by the press, television and
internet. This creates a system, which is capable of generating enormous
profits and corrupting the administration and police.

Riga, Talinn and other places, for instance, are widely known as a destina-
tion for sex tourists originating mainly from the Nordic countries but aso
from such far away countries as the United States. The recruitment for work
in S&El in those places is effectuated through internet, and the information
for customersis dso largely disseminated by that channel.

As an illugtration of this trend in Talinn it suffices here to alude to the con-
tents of two web-sites active at the time of the present study. A web-site
“Free time” comprised tens of entries, which were divided into the following
categories: saloons, girls, massage, saunas and strip tease, and it contained
i.a. detailed data on types of erotic services, personnel qualities and prices,
while a web-site “S.Life”, under a subsection “Brothels’ included more than
30 entries containing a description of services and a price list.** Similar
techniques are increasingly used Latvia and Lithuania.®*

Estimated numbersand main categories of the prostitutes

The study suggests that prostitutes who actually work in the Baltic States are
at present the main resource for the recruitment of Estonian, Latvian and
Lithuanian nationds for prostitution in western countries. This does not deny
the fact that many women progtituting in western countries have been re-
cruited from among the members of other professions or plainly have been
forced into progtitution (see section 7).

It follows from the study that a majority of residents of the three countries
who had ever prostituted abroad, started their professiona career at S&El in
their country of origin, mostly working as a prostitute, and they continued to
do so after coming back. Moreover, for most of the progtitutes, the S&El
employment was their first professiona experience. This might be distinctly
different from the situation observed in the early ®s, when women from

28 |nterestingly, only one S&EI facility was promoted in the both websites at that
time.

2% Regulations enacted in April 2001 in Latvia prohibit advertising sexual services on
the internet but experts are doubtful about their effectiveness.
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Centra and Eastern Europe working as prostitutes were a novelty and curi-
osity in the West. Mostly for this reason, competition for jobs among those
women was nhot particularly strong at that time. Thus the chance of being
employed by a non-professiona was relatively good.

From this point of view, currently the pool of women that can be recruited for
the employment in S&EI in the West seems quite large in the Baltic States.
Although no overdl estimate is available for Lithuania, the most populous
country in the region, it might be guessed that there might be thousands regu-
larly prostituting women in that country. According to one source (AIDS
Centre), Vilnius aone might provide employment to between 1,000 and 3,000
progtitutes. A monitoring of just one small area (railway and bus station) re-
veded that it hosted at least 130 prostitutes every day. On the other hand, the
services of around 200 prostitutes are regularly offered through press adverts
by various escort or massage agencies.

In sharp contrast to Lithuania, Latvia abounds with estimates of the scale of
progtitution at the national level. The estimates, however, are far from being
consistent between themselves. Various departments of the police suggest
that the number of prostitutes for whom this profession is the only source of
income might range from around 2,500 to 9,000. Researchers who took into
account also seasona and part-time prostitutes arrived at an estimate of be-
tween 10,000 and 15,000 women. The highest of dl estimates speaks of
some 35,000 active prostitutes in Latvia of whom a little less than 50 per cent
are believed to work in Riga.

In Estonia some experts hint that the number of regular prostitutes might be
comparable with the number of progtitutes before the Second World War,
when around 1,000 prostitutes were registered and apparently around 2,000
worked illegally. This leads to estimated 2,000-3,000 progtitutes in the late
1990s.** Neither the police nor researchers, however, attempt to evaluate
the magnitude of prostitution in any systematic manner.

In al three countries the prostitutes can be divided into three principal cate-
gories.
street or road (highway) prostitutes,
prostitutes employed by agencies soldly offering (usually in a
concealed form) sex services,

235 Experts in Estonia claim that the number of prostitutes is decreasing in recent
years, and currently might be as low as around 1,000.
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progtitutes employed by legal S& EI companies whose officia (or
main) activity is different than sex services.

Additiondly, a category of luxury progtitutes exists in al three countries.
Those women render services only to rich customers and usually only those
introduced by former customers, or they enter long-term contracts with a
very limited number of customers. The number of those prostitutes is cer-
tainly very low.

It might be concluded from the study results that the prostitutes move he-
tween the categories. Inflows are possible to each category, either from
other categories, or from abroad, or from being a non-progtitute. Basically,
however, there is hardly any exit from the first category, except for becom-
ing a drop-out. The outflow from the remaining two categories can take
place in any direction, including a foreign country. The study shows that for-
eign prostitutes relatively easily enter the second category. The recruitment
for prostitution in a foreign country occurs only from the second and third
category (also from non-progtitution, and in such case usudly from non-
activity).

The connections with crimina structures also vary across the categories of
the progtitutes. Street prostitutes are related to pimps only, who usually act
individudly rather than in a group. Input from a pimp is smple: mainly a pro-
tection against dishonest customer. Other categories of the prostitutes de-
pend on crimina underworld, both directly and indirectly, in the latter instance
through connections of their employers. Thus the relationships are with a-
ganizations rather than individuals. In this case inputs of crimina bosses are
diversified and sometimes substantia, and, apart from protection against cus-
tomer’s abuse, include training, living facilities, the promotion of services and
recruitment of customers, protection againgt the police (and security of the
S& El businessin genera), etc.

International flows for prostitution
Both inflows of foreign prostitutes and outflows of native progtitutes are
presently observed in the Baltic States. The inflows are said to be numeri-
cally much less significant than the outflows.

The foreign progtitutes originate mainly from the former Soviet republics. A
predominant part of this flow is related to the large presence of non-titular
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nationdities in Latvia, but aso in Estonia and Lithuania. Since a great major-
ity of the non-titular residents (in certain cases being non-citizens) are Rus-
sans, Ukrainians and Belarussians, the progtitutes mainly come from the
respective countries (i.e. Russia, Ukraine and Belarus). Mot of the foreign
prostitutes come legally by invitation from their relatives® The administra-
tive rules related to the foreign movement by invitation affect the duration of
dtay of those progtitutes in the Baltic States, which is usually rather short, up
to three months. A magjority comes in summer months, when the demand for
prostitutes’ services is the greatest, and many of migrants directly go form
work to summer resorts (or port cities). Some experts suggest that foreigners
rarely become street progtitutes. A typical pattern of employment initiation
for those persons seems to be, upon the arrival, contacting an (entertainment,
escort, fitness, etc.) agency whose whereabouts are easily avallable (e.g.
through press advertisement).

The causes of the foreign progtitutes’ inflow are diversified. In Lithuaniait is
thought that those are “push factors’ which bring females, especialy from
Belarus and Ukraine, to the despair in their home countries and prompt them
to seek any decent income abroad. A peculiar factor of this kind in case of
women from the Kainingrad enclave of Russia might be less rude and less
demanding clientele in Lithuania than in their native area. Also a strong “pull
factor” emanating from S& ElI seems of importance, namely Russian speak-
ing progtitutes are in high demand in the sector since they are believed to
provide “any kind of service’” or to be “more delicate’. Moreover, in some
summer resorts the demand occasionally rises to the level that cannot be met
by the supply of loca prostitutes. An example of this might be Paernu in Es-
tonia whose population in the summer grows from 50,000 to 150,000 persons,
and where a massive inflow of young women from St. Retersburg follows
this huge increase in the population. An additional reason was mentioned by a
S& El insider from Estonia who suggested that foreign prostitutes are easier
to exploit and yield greater profits to their employers. Sipaviéiené and Turei-
kyté (2001: 287) conclude that in Lithuania, as elsewhere, “in such business,
foreigners are needed just for a change’.

In Lithuania experts estimate the fraction of foreign progtitutes at around 20-
30 per cent of the total number of active prostitutes. Also, the number of

26 A distinct specificity can be noted in case of Estonia who, in addition to the mi-
grants from Russia (and Belarus or Ukraine), regularly hosts prostitutes from
northern and northwestern Latvia. Those persons do not need an invitation (nor
visa) to enter Estonia. Similarly, Russian citizens (including prostitutes) from Kalin-
ingrad Region of Russian Federation do not need visafor Lithuania.
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prostitutes from abroad in Estonia is said to be very high though “far lesser
than the number of locals’ (Saar, J. et d., 2001: 173). However, in that coun-
try, where a large proportion of the prostitutes (and the total population) are
non-citizens, the foreigners easily blend with the local non-citizens, which
makes any plausible estimate of the share of the foreign prostitutes hardly
possible.

It seems that recently the participation of foreign prostitutes in the Baltic
States S& El is dowly declining. Two main causes of this are usualy offered:
firgt, a growing competition from local progtitutes, and second, more efficient
administrative controls of illegal flows, stay and work of foreigners.

The outflow of prostitutes from the Baltic States is a very recent phenome-
non, which emerged only in the beginning of the 90s. According to an earlier
study, among those who in the West procured migration and employment of
(or trafficking in) prostitutes from Central and Eastern Europe in that period
were persons who themselves migrated from eastern countries (and is some
case prostituted in Western Europe) before 1989 (IOM, 1995). This, how-
ever, does not seem to be the case of any of the three countries under this

study.

The geographic pattern of movements of the women from the Baltic States
searching for work in S& El is quite different (except for aflow of progtitutes
from Latvia to Estonia) from the directions of prostitutes flow to the Baltic
States, and this phenomenon hardly has any connection with other former
Soviet republics. Almost dl known cases of women from that region who
prostituted abroad can be attributed to migration to Western Europe. Apart
from this, and the above mentioned movements between Latvia and Estonia,
there are also indications of migration of young females to North America
assisted or induced by persons who belong to a new (post-1990) wave of
immigrants from the ex-USSR.

At present, i.e. in around 2000, Germany appears the main country of desti-
nation, followed by the Nordic countries, the Netherlands, Switzerland, Aus-
tria, France, Italy and Spain. In the early 90s an important role as a host
country was also played by Israel, Greece and Turkey (and the United Arab
Emirates). To be sure, target countries differ significantly across the Baltic
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States. For Lithuania and probably aso Latvia Germany is by far the most
important, whereas for Estonia such role is assumed by Finland.’

The magnitude of the prostitution in the West of persons from the Baltic
States can only approximately be evaluated. As mentioned earlier in this re-
port, the victims of trafficking in women from the Baltic States identified in
Germany (who surely congtitute only a tiny fraction of al progtitutes from
those countries) account for around 16 per cent of all such cases, which
points to a great overrepresentation of persons from those countries com-
pared to other migration statistics in Germany. A predominant magjority of
those victims originate from Lithuania®® On the other hand, domestic
sources of the Baltic States offer various indirect estimates of migration for
prostitution abroad. For instance, in Latvia it is said that each month around
100 persons depart for Western Europe to work there as prostitutes. Accord-
ing to another estimate, every second day the Vilnius airport receives a flight
bringing home women suspect of being engaged in prostitution. Many prosti-
tutes are returned by flights from Amsterdam, Vienna and Paris. All this im-
plies a large-scale of migration for prostitution from the Baltic States to the
West.

The flow of women for work in S& El in Western Europe largely depends on
the demand for labour in that part of the world. As suggested earlier, this
demand is sharply growing due to, on the one hand, the developmernt of
S& El, and, on the other hand, a relatively weak propensity of native females
to compete for jobs in that sector. The latter stems in general from a deep
segmentation of labour markets in the West and, in particular, from stigmatis-
ing S& El as adomain of immigrants. This seems to hold also for the migra-
tion of prostitutes form the Baltic States. A supplementary cause of the latter
phenomenon, however, might be the existence of a well developed domestic
S& El with its large pool of prostitutes for whom travelling to the West usu-

27 |t advertisements suggesting work in S&El that appeared in Estonian newspaper

Soov in April 2001 might be considered representative for thisissue, 71 per cent of
Estonian migrant women might be going to Finland, 12 per cent to other three Nor-
dic countries, 12 per cent to Germany and 5 per cent to all other countries.

238 Some sources suggest that the proportion of Lithuanian citizens might be seri-
ously overestimated because many supposedly Lithuanians in reality (after being
deported) turn out the citizens of other countries (Russia, Belarus, Ukraine, etc.)
using a forged Lithuanian passport. From the perspective of CIS citizens, Lithua-
nian passport is a handy travel document as it enable its holder to freely travel
within the whole European Union and Central Europe. Black market price of the
forged Lithuanian passport isrelatively low (100-700 USD).
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aly means the prospects of much higher income for smilar kind and amount
of work. Finaly, the third basic factor seems the combination of a rapid de-
velopment of networks of intermediaries (in this number professiond smug-
glers and traffickers) and an improvement of the transmission of information
on job vacancies or available personnel (including through websites).

Per sonal char acteristics of women

Women employed in S&EI are very young. Estimates for the Bdtic States
suggest that on the average they might be around 25 years. A survey of a
sample of 97 Riga prostitutes conducted in 1997 revealed that a quarter of
them were below 18 (Kurova and Zarina, 2000). The results of a study car-
ried out in 1996-1999 in Estonialead to asimilar conclusion, i.e. 26.5 per cent
of al prostitutes were under the age of 18 (Kalikov, 2001).%° Prostitution of
minors seems popular in al three countries dthough it is said to be on the
decline, especialy in case of street prostitution. A major agert in this decline
are adult prostitutes who fedl that the youngsters lower the prices and incur a
high risk of police harassment on al because of their intensive drug taking,
and therefore try to force them out.

Education and socia background of the Baltic prostitutes might be situated
below national averages in the region but it does not grikingly differ from
those averages. In Lithuania, according to the Socia Disease Centre “De-
metra’, most progtitutes have attended a secondary school, and the Missing
Persons Families Support Centre claims that 73 per cent of women who
prostituted abroad lived “in normal or good families’. A survey in Latvia re-
vealed that only one-third of progtitutes did not complete primary education,
and more than a half came from “norma” families. However, al surveys
inquiring into any aspect of prostitution reveal some extreme cases of women
who in their childhood were not taken proper care of, had alcoholic parents,
did not attend school, were sexually abused or forced to earn money

Progtitutes are usuadly single; the proportion of persons who belong to this
category is estimated between 70 and 85 per cent. The share of childless,
however, is much smaler (e.g. in Lithuania around 50 per cent). Some esti-
mates suggest that approximately a half of the women might be a mother.

2 However, Estonian experts think that the share of minors in the overall number of
prostitutesis around 5 per cent.
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An important finding of the study seems a link between the spread of narco-
tism and acoholism among younger generations in the Bdtic States and the
prostitution. According to the Estonian study, “most of the progtitutes use
drugs regularly or randomly” (Saar, et ., 2001: 172)**° whereas the Lithua-
nian study concludes that “using drugs is quite a common phenomenon
among progtitutes’ (Sipaviéiené and Tureikyté, 2001: 324). In turn, the Lat-
vian study implies a high incidence of regular drinking and smoking but sug-
gests that narcotics use might not be so popular. On the other hand, in that
country a rather large group of progtitutes (e.g. those working at centra rail-
way station or on street) seem to spend their earnings primarily on drugs or
to be directly paid with drugs or acohol.

Probably the most conspicuous persond trait of the prostitutes in the Baltic
States is their ethnic composition. Namely, persons whose native language is
Russian are not only over-represented relative to al resident population but
those persons clearly predominate among al prostitutes. In Estonia goproxi-
mately 80 per cent of loca prostitutes are non-Estonians®* while in Latvia
three-quarters are non-Latvian, i.e. native Russian speakers. Only in Lithua-
nia the share of local prostitutes who are members of non-titular nationalities
is relatively low, but even there it seems that the Russian-spesking women
(induding migrants) are as easily available as the Lithuanian. This character-
igtic of progtitution in the three countries might be pertinent to the reasons of
one's getting involved in S&ElI employment. It is, however, only to be i
quired whether members of non-titular nationdities, non-citizens or members
of ethnic minorities in the Batic States suffer from relatively worse employ-
ment or career opportunities in more respectable than prostitution professions
or some other factors are at stake.

Indigibility of alarge part of young women (in this number prostitutes) in the
Baltic States to use passports of those states is a source of two important
trends related to seeking foreign employment by those women. First, due to a
great overrepresentation of non-nationals in the total population of loca pros-
titutes, many prostitutes living in the Baltic States (especidly in Latvia and
Lithuania) resort to a forged passport. If undetected on crossing borders, this
greatly facilitates the entry into amost al European countries and eventualy
the onset of the professiona career in atarget country. Second, those prosti-
tutes who do not venture buying a faked passport, contact smugglers for as-

240 According to the head of the AIDS Prevention Centre in Estonia, “almost all the
girlsuse drugs”.

241 |n the 20s that proportion was only 10 per cent.
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sistance in safe passage to a desired destination in the West. For instance,
several women investigated in Latvia spoke of their secret trip via Lithuania
to Poland where they were organized in groups, and, next, smuggled to Ger-
many or further on. By al means this runs a risk of women being trafficked
since during a trip documents might be taken away from the smuggled (and
then sometimes many times changed to make it impossible the identification
of apotentia victim), and women themsalves might be stunned with drugs (to
make them unconscious), and delivered to a “strange”’ destination (even lo-
cated in different country than promised) where they might be sold (against
their will) to a brothel owner.

Personal differences between prostitutes employed in their
home countries and prostitutes employed abroad

One might expect that the foreign country employed prostitutes would be
representing a higher human capita relative to prostitutes working in home
country, eg. relaively higher level of educationa attainment, reasonable
knowledge of foreign languages or, specialy in case of women dfering sex
services in other places than street or working in facilities of S& El other than
brothels, some professiona skills (dancing, massage, etc.). Or, looking at this
problem from different perspective, women working as prostitutes abroad
would be nore often doing that againgt their will, forced by traffickers. The
present study, however, does not bring conclusive evidence related to those
hypotheses.

In the light of the study results, it seems, that, on the one hand, for a pre-
dominant segment of austomers, and consequently for the employers, those
persona characteristics of prostitutes do not serioudy matter. This is so in
spite of the fact that probably among prostitutes who work abroad “ extreme
cases’, such as being an underage or a middle-aged persons or being unedu-
cated, occur relatively rarely whereas such cases might be more visible
among those who work localy, smply because their numbers are much lar-
ger. On the other hand, as will be argued later on in the present report, being
forced into prostitution is such a rare occurrence in case of women from the
Baltic States that this cannot be considered a distinct characteristic of any
large group of prostitutes.

The adverts informing about S&EI job openings require from women young

age, pleasant appearance (sex appea) and non-prudishness (for instance, as
read in an Estonian newspaper, “we offer work to free-minded women”).
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The Lithuania study revealed that in the recruitment for work abroad (even if
by deception) no requirement concerning the proficiency in any foreign lan-
guage is usually mentioned but requirements concerning the appearance are
customary and rather elaborate, and they include: complexion, height, hair
and body build.

Indders point to a somehow volatile trait that digtinguishes the two groups of
women — a“quality”. A brothel owner from Estonia sees it this way: “ Those
who have more initiative and ambition go [abroad]. The ones who stay ke-
hind are weaker”. This corresponds with a police officer’s opinion; “Those
who stay here are a couple of times lesser quality” (Saar, et ., 2001: 180).

Reasonsfor being a prostitute

The Latvian study, which addressed this question more thoroughly than two
other studies, unanimoudly suggests that a primary cause of a growing amn-
ployment of women in S&El, with al its forms of progtitution, has been eco-
nomic factors related to the ongoing transition, mainly a phenomenon called
the “feminisation of poverty”. While generdly poverty in Latvia has been
growing in the 90s, the women tended to earn much less than the men. In
1999 on the average net monthly salary of female employee was from 49 to
28 per cent (depending on the category of education) lower than that of male
employee. A striking example is aso a recent trend in the rate of unemploy-
ment of the 20-24-year old persons. Between 1995 and 1998 it generally de-
creased from 18.7 to 14.7 per cent while among females it increased from
14.9 to 15.8 per cent.

On the other hand, as pointed out by the Lithuanian study, at individua level,
poverty can be considered the main factor leading to progtitution only in case
of street progtitutes. Those who work for agencies and other S& El facilities
usually do that for “non-existential reasons’.

Some phenomena associated with socia disintegration observed during the
trangition period might also be relevant. One of them seems a sharply grow-
ing use of narcotics and acoholic beverages among young people. It
stemmed from many interviews conducted within the framework of the pre-
sent study, that drug addiction of ayoung girl was conducive to her entry into
prostitution, or becoming an addict by a progtitute often led to her degradation
from the level of regular employee in an agency to a street or road prostitute,
relatively more exploited and relatively lesslikely to exit from protitution. On
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the other hand, life-style patterns created by media accentuating luxurious
consumption, by evoking a strong need for “big and fast money”, might have
also contributed to the widespread of progtitution among young girls. Y oung
prostitutes often referred to the latter factor as a reason for seeking foreign
employment.

Generaly in the Bdtic States, probably with exception of Latvian women
who stay in the home country, prostitution generates much higher earnings
than meny other professions. This is due to the fast growth of S&EI in the
region and elsewhere, and the following job availability and a high demand for
female labour in that sector. The estimated monthly income of a prostitutein
Estonia (around 20,000 Kroons) is now comparable with the salary of a min-
ister. Despite the fact that incomes from prostitution are rather unstable, and
in Lithuania they recently seem to deteriorate, dmost al interviewed prosti-
tutes emphasised “money” as a supreme factor of their being involved in the
business. To be sure, a considerable number of the interviewees also claimed
curiosty and colourfulness of the professon, especialy when pursued
abroad.

Theroleof intermediaries

A common finding of this study suggests that the femae employment in
S& El (prostitution in particular) is inseparably related with activities of inter-
mediaries. Asin case of any other profession, friends and relatives may play
avita role in introducing persons to the business or assisting her in occupa-
tiond or territorial mobility. The specificity of prodtitution, however, is in that
as a rule the intermediaries in that sector are highly specidized, they make
large profit on intermediating and belong to or are connected with criminal
structures.?** Moreover, unlike in case of many other professions, it would
hardly be possible to work as a prostitute without an active role of various
kinds of brokers.**®

22 |n Latvia since the early 90s agencies, clubs and other facilities belonging to S& El
are controlled by criminal structures to whom they transfer a part of revenues, as a
remuneration for “protection”. “Respectable” sex clubs, however, can afford to
reach an agreement with one of the official security companies, and become more
independent from the criminal world. Of course, this does not necessarily mean
that the position of prostitutesin such clubsis any better.

243 Being an independent prostitute is very rare, and usually occurs when a woman
works seasonally or even episodically.
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As posited in Section 4 describing, among other things, the nature and func-
tioning of modern S& El, and, in accord with recent experience of the Bdltic
States, the character of S&EI compels the employed women to close cd-
laboration with and total subordination to the intermediaries. This makes them
highly vulnerable to the exploitation, and may be conducive to trafficking.
Generdly, which has been evidenced by many earlier studies, around a half
(sometimes much larger part) of prostitute’ s earnings goes to intermediaries.
In addition, some prostitutes, especialy those working abroad, become in-
debted to (and by this even more dependent on) intermediaries.

By accounts of the interviewed progtitutes, various kinds of intermediaries
seem to be closaly interrelated. For instance, club and agency owners main-
tain close links with pimps, cab drivers or hotel maitres. In turn, pimps and
owners of the facilities collaborate with traffickers. The connections seem to
have a wide international reach.

Ways of becoming aforeign prostitute

For prostitutes in the Baltic States migration to the West means as arule a
desirable change and the improvement of their living standard and financia
situation. Some women with the experience of prostitution abroad, however,
became progtitutes only after leaving their countries of origin, and a part of
them did not plan to be involved in progtitution at all.

The former group, which at present seems to greatly outnumber the latter
group, includes women who already, before undertaking their migration, were
apart of larger S& El organization in the country of origin. For those persons
the movement to a foreign country for work does not substantialy differ from
the mobility in the home country. It is most often induced, arranged and facili-
tated by the organization, i.e. by various intermediaries. What makes a dif-
ference is whether a prostitute is a citizen of a given Baltic State or isshe a
non-citizen. In the latter case, she isto become an illega migrant, and forged
passport or an assistance from the organization of smugglers would be
needed.

For severa last years now the number and proportion of women from the
Baltic States who trave to the West, and who become prostitutes only while
being there, has been declining. According to some opinions, mainly e-
pressed by the interviewed progtitutes, the S&El labour market in western
countries has recently stabilised and hardly tolerate amateurship. Anyway,
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what the study seems to fully confirm, the Baltic States till send to the West
a considerable number of femae migrants who did not practice prostitution
before. The evidence compiled for the present study suggests that in case of
those persons the episodes of getting involved in sex business in a foreign
country are case-specific and show no obvious similarities. What seems clear
from the study results, however, is that among those women, the deception,
violence and abuse, and, ultimately, davery are more likely than among any
other group of praostitutes.

A special case appear foreign citizens who progtitute in the Batic States.
Unlike the residents of those countries who migrate for work in S& El to
western countries, a mgjority of foreigners prostituting in Estonia, Latvia or
Lithuania seem to be amateurs who do the job occasiondly. Students from
Russia (e.g. from St. Petersburg in case of Estonia) and other countries of
the ex-USSR who come to work solely during the summer vacations consti-
tute a considerable share of all those prostitutes.

The study does not yield coherent data on how the transfer of women from
the Baltic States to the West for progtitution there is organized. The infor-
mants from the government and S& El generaly see it as a natural process,
smilar to posting workers by a company for work in a foreign country. On
the other hand, for the socia workers representing various NGOs dedling
with human rights violation this is clearly dishonest practices involving a de-
ception, coercion and ultimately trafficking in women concerned. This differ-
ence in view stems principaly from the diversity of a “mission” pursued by
the organizations represented by the respondents and the differences in em
pirical evidence available to those organizations. It is obvious that the NGOs
concerned deal mainly with the genuine victims or persons who for various
reasons fell in trouble, and in order to receive assistance pretend to be vic-
tims or who conscioudy exaggerate about their misfortune. In turn, S&EI
insiders and the police are confronted with a task of securing the order in or
managing the business, they are perceived by the female employees as
bosses or control agents, and they rarely hear of violation of human rights.

The prostitutes themselves tend to adjust the narrative stories concerning
various episodes or aspects of their life or profession, according to the per-
ceived expectation, curiosity and focus of interlocutor. This is typical of per-
sons aware of being in irregular situation. Thus the progtitutes often offer
quite different facts and interpretations to the authorities and the social work-
ers. This strategy of prostitutes also affects researchers and, ultimately, the
results of scientific investigations, which run a high risk of becoming biased.
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In effect, the opinions concerning peculiarities of the progtitutes' transfer to
another country for work and the organization of their work in that country
range from pragmatic evaluation of various aspects of the profession (“more
money, but much longer working time span and more customers to serve
each day”, “boring to be away from home”, etc.) to dramatic accounts of the
series of resdlling transaction between various brothels in different countries.
Nevertheless the distribution of those opinions, as recorded by this study, is
highly asymmetric, much closer to business-like behaviours and relationships.

Incidence of being trafficked

The study brought to the light a body of empirica materia, which points to
the ambiguity of the concept of trafficking in women. Above al, it should be
mentioned that the “trafficking in women” was confined to trafficking for
prostitution alone. This was in agreement with the real life because at present
(probably in some contrast to the early 1990s**) no other “areas’ of traffick-
ing in women seem observable in the Baltic States. Furthermore other forms
of prostitution than offering by a women a sexua intercourse to a customer
(and buying that service by him) were hardly a focus. Although it became
plausble to argue that other forms of progtitution (paedophilia, tele-
phonef/internet sex and other forms of “soft sex”, participation in peep shows
or performing erotic dance, posing or acting in pornographic pictures or mov-
ies, etc.) are widespread too in the Baltic States, the study was not capable
of adequately capturing of those forms. In the end, the researchers have not
been in a pogition to evaluate incidence (and any other trait) of trafficking in
women in genera but trafficking in women who happened to be “traditiona”
prostitutes.

Experts and other key informants, especialy officers representing state ser-
vices designated to combating the phenomenon of trafficking and socia
workers representing the NGOs involved, tended to equate trafficking with
the female employment in S&EI of any foreign country. Different but aso
deeply rooted meaning of that term was that trafficking denoted the same as
exploitation. In addition some experts were influentia in arguing that assisted
illega flow to aforeign country to work there as a progtitute constituted the
essence of trafficking, and to some extend the researchers seemed to be

244 There exists a scarce (but not necessarily adequate from the scientific view-point)
evidence of Baltic women sold as wives to certain “Muslim countries” in that pe-
riod.
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overwhelmed by this. When such a dispersion of views occurs, it is really
very difficult to communicate between researchers and the “sources’ in the
process of data collection.

In the strict sense, justified in this report (Section 2), there are just two attrib-
utes of trafficking in women that matter: deprivation of a female of her free
will and profiting on her (involuntary) work. The combination of these two
attributes turns a woman into a pure commodity or, in other words, a dave.
Unfortunately, due to the above mentioned preconceptions and stereotypes,
compiling of an internally coherent and comprehensive set of data, which
would correspond to such understanding of “trafficking”, was hardly feasible.
What remains here, therefore, is a very cautious reporting of bare facts.

What might be considered first is the extent of deception, exploitation and
abuse of the progtituting women. The word “extent” is important here ke-
cause those phenomena (the exploitation in particular) are present to some
degree in many (if not all) other professions. The study unquestionably points
to uniformly a very high level of exploitation, measured by the proportion of
gross income earned by a prostitute taken away from her in the form of vari-
ous deductions. No pertinent evidence was compiled, however, which would
suggest that migrant prostitutes are subject to significantly different (higher)
exploitation than the locas. On the other hand, the virtue of the employment
in lower segments of the labour market, especialy of irregular employment, is
disproportionately low remuneration for work in those segments (i.e. high
exploitation). From this point of view, bearing in mind that the progtitution is
usudly performed illegaly and it (apart from the “aristocracy” progtitutes)
certainly belongs to a low segment of the labour market, the levies imposed
on prostitutes incomes by their bosses seem conceivable, and cannot by
themselves be considered as indicative of trafficking.

On the other hand, deception seems inseparably related to the recruitment of
progtitutes, and its incidence is definitely incomparably higher than in case of
any other occupation. However, promises made to young women, concerning
her life prospects (including affluence and career), which otherwise seem
unlikely, look like arite in the relationship between a to-be prostitute and an
intermediary. Deception, however, is totaly absent in intra-occupationa nmo-
bility of the progtitutes. This is because deception is functional when it comes
to luring someone in the business but proves idle for personng management
within the business.
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Due to its partly (or totaly) clandestine character, S& El requires full obed-
ence from its employees, and in order to achieve that the sector bosses apply
coercion. Coercion, in turn, often involves violence and the abuse of persona
freedoms. This explains why the progtitutes, in particular those originating
from abroad and being in irregular Situation, are subject to abuse. Definitely,
abusing of progtitutes by their employers (or owners) happens much more
frequently than abusing of the representatives of a brge mgority of other
professions.

Forcible work, the second and ultimate aspect of trafficking in female labour,
which is generdly absent in any other employment relationship, presents
much more complicate issue than the exploitation. What is involuntary redly
remains an open question. By the virtue of her profession, a prostitute cannot
reject a customer if he follows the accepted conduct of behaviour. By some
accounts, this undermines her freedom. It needs to be mention that the list of
free will limitations in case of the progtitutes is rather long. Employees, how-
ever, as arule are not in a position to choose between the orders from their
superiors or between the clients for whom they produce goods or render ser-
vices. This holds irrespective of a profession or sector of economic activity.
Then a question arises where lies the threshold (or what is the criterion),

which distinguishes between “involuntary but voluntary” employment and
trafficking.

Those theoretical considerations seem to totally detract from the red life
when the stories of missing persons are heard. Or when one reads an ac-
count of aforeign journey of the Lithuanian teacher who was offered ajob in
her profession in one of western countries but who ended up as a human
commodity, being sold several times across Europe, from one brothel to a-
other. Maybe in smilar instances mora and aesthetic considerations should
prevent aresearcher from applying a customary scientific approach?

On the other hand, however, the present study delivered a great deal of em-
pirical material, which compels one to reflect more deeply over the above-
mentioned dilemma. For instance, a large mgjority of the respondents claimed
that the rules binding in S& El, concerning the relationships between an en
ployee and her superior, are relaively stable and commonly known. Cynical
respondents (among those persons females themselves) would therefore say
that only overly naive women would literally read advertisements concerning
employment prospects abroad for “young and pretty”, or, after several years
of information campaign exposing the risks for an outsider of being trans-
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ferred into a commodity, would believe in their persona unique luck and a
chance of outwitting the crimina structures.

Nevertheless we are confronted with the bare facts of trafficking in women.
This study leaves no doubts that a number of women originating from the
Baltic Sates are being trafficked. Certainly that number is much lower than
the number of women prostituting in those countries (and, dso, much lower
than the number of prostitutes from the region working in the West).

7. TRAFFICKING IN WOMEN ASCURRENTLY
PERCEIVED IN THE BALTIC STATES

The andysis so far revedled a number of striking similarities between the
Batic States. In all three countries, before 1990 progtitution was officialy
condemned and strictly concealed, and took a very limited scale. Facilities
typica for S&El hardly existed. Practically no cases of international migra-
tion for prostitution were recorded, both from and to the Baltic States. Traf-
ficking in women was a virtualy unknown concept.

Since around 1990 dl the three countries experienced a wave of the popular
interest in eroticism, and encountered a rapid development of S&EI, which
went hand in hand with a vehement rise in progtitution. In the middle of the
90s, however, this trend pretty uniformly transformed in stabilisation. More-
over foreign prostitutes started to flow into Estonia, Latvia and Lithuania but
many more citizens of these countries migrated for work in S& El to western
countries.

A digtinct difference between the Bdtic States during the 90s, however,
seems the way in which the link between progtitution and trafficking in
women was perceived by government agencies, NGOs, experts and prosti-
tutes themselves.

Generally speaking, in Estonia the concept of progtitution tends to be seen
gpart from trafficking. According to this view, being a prostitute does not
necessarily mean being subject to trafficking. As a matter of fact, currently,
a predominart feeling would see prostitution in Estonia (equaly of locd res-
dents and foreigners) or prostitution of Estonian residents abroad as an occu-
pationa activity (often quite lucrative), which bases on employee’s free will,
full awareness of job specificity and relative independence of enployer.
Freedom of internationd travelling of the Estonian nationas and legdity of
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their entry or stay in a mgjority of western countries, together with a high
level of organization if not sophigtication of S&EI, particularly in Western
Europe, might be the main factor that prevents prostitutes from being traf-
ficked.**

In turn, the Latvian study suggests that trafficking in femae prostitutes is of
relevance, in spite of the fact that the incidence of this phenomenon appears
rather low and recently declining, and that practicaly it is confined to work of
Latvian residents in S& El agencies in certain foreign countries. By this to-
ken, prostitution, although as a rule necessary, does not seem to be a suffi-
cient factor leading to trafficking in women. The ultimate circumstance is
westbound migration for work in S&EI.

Finally, in Lithuania trafficking in women is largely percelved as an indispen-
sable aspect of progtitution. This pertains to smilar degree to progtitutionin
Lithuania and progtitution of Lithuanian residents in other countries. As the
Lithuanian study demonstrates, such view at least partly stems from a termi-
nologica specificity. Namely, the concept of trafficking in women, as used by
Lithuanian government agencies, NGOs, and certain experts, includes mora
tones, and especially refers to inherent indignity of prostituting females.

*k*

While in Estonia no traces of trafficking in femae progtitutes have been
found, the Latvian study concludes that “women from Latvia are sold into
davery for sexual exploitation in other countries, especialy Turkey, Israel
and western countries. Girls are locked up into bordellos and exploited merci-
lessly” 2* However, those practices “must be seen separately from the a-
ganized sex business in Latvia® because this kind of trafficking in women
requires an “externa” support, i.e. “people who can supply potentia victims

25 1 particular, modern organization of S&EI and the functioning of the sector, at
least of its considerable part, in the officialdom (formal economy or regular eco-
nomic activities) might act as a powerful factor that discourage S& El agents (em-
ployers and employment brokers) from such illegal acts as trafficking in their
employees. Zarina (2001: 28) suggests that “in the European Union [...] prostitution
is subject to the normal rules of the market. This must be remembered if the exploi-
tation of prostitutes and trafficking in women [from Latvia] are to be eliminated”.

26 As a matter of fact, these highly conclusive statements do not result from empiri-
cal evidence collected within the framework of the Latvian study but from a jour-
nalist assessment published in one of Latvian newspapers.
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with documents, including fictiona [fase, forged, faked] work agreements’
(Zaring, 2001: 262).

The evidence, however, is scarce. The record of missing persons247 shows
not only that the women are in a minority (a quarter of the total) but also that
they might be of various ages (including age brackets not qudified for the
employment in S&EI) and might be “lot” not necessarily in other (western)
countries (but rather in certain, relatively well-off, regions of Latvia itself).
Moreover, Latvian officias clam that “it is al but impossible to take some-
one out of Latvia who does not want to go” (ibident 15). In turn, according
to the progtitutes (and also to many experts), “the number of women who
depart from Latvia without knowing that they might end up as prostitutes has
declined since the mid-90s. Women either know or at least sense what they
will be doing” {bidem 12). According to the prevailing feding in Latvia
(“the surveyed respondents all said” — ibidem 12), the employment of
women in S&El should rather be perceived as “work” rather than “prostitu-
tion”.

The experience of interviewed Latvian women who have been progtituting in
such countries as Germany, the Netherlands or Switzerland indicates that
they neither come across coercion nor abusing by customers and employers.
Disposing those women of personal documents, limiting their movements,
blackmailing them, etc. appears inconceivable to them. For instance, prosti-
tutes who are requested to change their place of work, e.g. from one bar to
another bar or even from one country to another country, conceive this as a
normal requirement of the business, and hardly see it as a limitation of their
freedom. For those women, such “ cross-company” movements help to main-
tain a degree of diversity of the services offered in S&El.

On the other hand, those women stress the need of continuous alertness.
Accordingly, they should strive not to get drunk or drug addicted, and they
must not get involved in any conflicts with the police. Otherwise they might
become an easy prey to traffickers. The study implies that a key risk factor
in becoming a victim of trafficking is the level of woman’s education. Defi-
nitely, the less educated are more likely to be the victimised persons. Many
interviewed women have heard of stories of getting into the trap of traffick-
ers by women (although not necessarily of Latvian origin) who proved to be

247 During the first three months of 2001 the record contained a little less than 700
persons.
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“too naive’ or “too reckless’ or maybe “too greedy”. In al such cases low
level of education seems an important contributing factor.

As dready mentioned, and in sharp contrast to Estonia and even Latvia, a
prevailing view in Lithuania is that trafficking in women isintrinscaly related
to progtitution. The Lithuanian study suggests that this kind of trade in human
beings pertains, on equa footing, to domegtic S&E! (involving both
street/road prostitutes and females rendering various erotic services in agen-
cies or bars) and to the export of Lithuanian residents to S&El facilities in
other countries. When addressing the question of employment in S&EI,
Lithuanian experts or key informants frequently speak of “sdlling of women”
to brothels or other relevant facilities, as a way of entering the prostitution or
intra-occupational mobility. This indeed implies the satisfying of a fundamen-
tal condition for trafficking to be recognised as such. On the other hand, a
careful analysis of those experts views revedls that for them a sufficient
condition for someone to be recognised as subject to trafficking is the in-
volvement in erotic services rendered within S&EI. Thisis so because in that
sector, deception, blackmail, compulsion and, generaly, disrespect to femae
employees on the part of their superiorsis perceived asarule.

Contrary to the findings of studies smultaneously pursued in Estonia and
Latvia, it has been implied in Lithuania that trafficking in women might be on
the rise. Such assessment seems 0 be shared by the Lithuanian section of
Interpol, the Police and the Border Guard. Authorities offer two kinds of indi-
rect evidence to support this view. Firstly, they point to a systematic increase
in the number of persons who were recognised as missing. For instance, be-
tween 1998 and 2000 the number of missing women aged 30 years or less
rose from 205 to 301 (23 per cent of al missng persons in 2000). On the
other hand, the number of women who belong to that age category, and who
have been found, increased from 176 to 297. In effect, the “recovery ra-
tio"**® greatly improved in that period (from 86 to 99). No information, how-
ever, are available on how many persons were missing due to trafficking.
Secondly, it is implied that the growth of expulsions of the Lithuanian res-
dents from other countries over recent years (e.g. by some 80 per cent in
2000 compared to 1999) might also be indicative of the expansion of traffick-
ing in women.?® Unfortunately, official documents issued by countries that

28 The number of the found per 100 missing personsin agiven year.

29 The share of women in the total number of persons deported to Lithuania is
around 30 per cent, which e.g. means more than 1,000 women in 2000.
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execute deportation of Lithuanian residents to justify such act never mention
trafficking as a circumstance.

A peculiar trait of the way which trafficking is perceived in Lithuania aso
seems congdering the use of intermediaries in young women migration to
other countries or their getting employed in S&EI abroad as an attribute of
trafficking. This is common to both experts and researchers. Some opinions
seem to imply that the phenomenon of prostituting abroad is inseparable of
the phenomenon of trading in women.

All this makes the Lithuanian government agencies, NGOs, and other influen-
tia bodies particularly sengtive to the problem of trafficking.

*k*

The Lithuanian study sheds penetrating light on a number of so far rather
obscured issues related to broadly conceived trafficking in women (sensu
largo), and indeed contributes to more thorough understanding of those is-
sues. Three of them appear to be of specia relevance for the subject of the
present study:

- who are the trafficked women?

- which ways those women are getting involved? and

- what isthe nature of predicament of the trafficked women?

The trafficked women reveal a number of distinct characteristics.
Relatively often they have troubled persona history, which comprises sex
abuse in the childhood or adolescence, early initiation to acohoal, drinking or
drug taking habit, poor motivation to be educated, bad performance at school
and work (prior to the employment as a prostitute), misfortunate family life
and acute poverty. To a large degree these characteristics result from the
criteria of selection deliberately applied by recruiting agents rather than from
reatively high attraction of women with troubled history to prostitution. To
intermediaries, to those who trade in these women, human misfits are a valu-
able target because of their helplessness, limited knowledge, the lack of ade-
quate family support, and their suffering from stigma, socia @tracism or
exclusion, etc. For instance, as pointed to in the Lithuanian report, “ girls with
lower education are even better — they present fewer problems; it easier to
threaten them” (Sipavieéiené and Tureikyté, 2001: 295).

The modes of luring of these women to work in S&El are diversified, and

they continuoudly evolve towards more and more sophisticated and person-
aly targeted. In the early 90s many affected women got in touch with traf-
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fickersin arather smple way. Namely, those persons responded to newspa-
per advertisements offering well-paid and interesting jobs to young girls. Fre-
quently the applying women were promised to be employed as a hurse or an
“au-pair” girl or a house keeper or an agricultural worker in foreign country.
A considerable proportion of these female workers were organized into
groups and transported to the destination by representatives of the intermed-
ary. Immediately upon arriva in the target country, however, the women re-
alized that in redlity they were sold as a prostitute to one of S&EI facilities.
Deception seemed to be a norm in the process of recruitment. Furthermore,
the women were made financially dependent on traffickers to whom they
had to repay the asts of organizing the trip, arranging travel documents or
work permit and sometimes other expenditures (e.g. “proper” clothing).
Traffickers, in turn, resorted to a very efficient means of forcing the obed-
ence of their victims, i.e. to depositing their passports.

In the late 90s the recruitment became “more delicate and more personal-
ised” (ibident 20). Quite often intermediaries acted according to a specific
master plan that involved three separate stages.
- identification of an appropriate person;
- establishing friendly relationship with that person and securing her
confidence;
- ddivery (and disposal) of that person to an ultimate owner.

“Appropriate” person usualy proved to be a woman in desperate situation or
ayoung and inexperienced girl with an inferior family background. Recruited
females were either pointed (or “recommended”) to traffickers by somebody
else, or contacted traffickers by themselves through press adverts. The de-
scription of jobs offered often suggested the employment in S&El, but as a
rule it was to be legal employment in the character of a masseuse, dancer or
the like. However, rarely any professiona training or experience was re-
quired. Sometimes applying women were suggested that the offered job ra-
ture was to “warm up” customersin a bar.

Friendly relationship between women and trafficker, frequently brokered by a
family member or an acquaintance of the victim, was essentia in developing
woman's confidence in an agent, and making her trustful in hisher promises
concerning job legality, employer’s renown and “artistic” character of work.
Principally, it was made clear at that stage of the process that woman was
not expected to progtitute. Nevertheless, the final outcome was similar: after
an escorted trip to destination place, recruited females got endaved in various
S& El units and ingtantly forced into prostitution.
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A few stories carefully compiled within the framework of the Lithuanian
study suggest that the female victims of trafficking inevitably fal into deplor-
able if not hopeless situation as involuntary employees of S&EIl. Those
women “experience physica violence: they are raped, beaten, jeered at.
They get a terrible psychological shock, become vulnerable. [...] Apart from
the problems that the very engagement in progtitution creates, they are
strongly dependent on their traffickers or pimps. They become like things that
can be sold, re-sold, and their pimps do whatever they like with them. In most
cases trafficked women do not speak the language of the country [of em-
ployment], and therefore they are simply manipulated. They are in constant
debt — for their living place, their clothes, food, etc., and they work to repay
for al that” (ibident 19). The study concludes that trafficking virtualy ruins
victim’'slife.

Regardless of the magnitude and genuine root causes of trafficking in
women, a malicious nature of that phenomenon, as reveded by the Lithua-
nian study, calls for much more than nowadays awareness of the public opir-
ion and for concerted and inter-sectoral activities of the state to prevent
victimisation of women and to rescue, protect and assist the actual (or past)
victims.

OVERALL CONCLUSIONS

Starting from a fundamental question: what is a risk of being involved in
S& El employment in case of migrant women from the Baltic States, it needs
to be said that such a situation is rather likely. S& El belongs to those sectors
where there exists a structural demand surplus in the nationa labour markets,
all over Western Europe. The sector readily admits foreigners. On the other
hands, the citizens of the Bdtic States, who by al means might be prone to
seek employment in western countries, have limited opportunities to enter
regular employment in the West. Provided that the migration networks are
well developed or the professiond intermediaries (including smugglers of mi-
grants) are active, which is rather likely in case of the Bdtic States, the flow
of migrants will be sizeable. Therefore, for femae migrants from the Baltic
States, S& El appears an attractive career choice.

In the home countries, the Bdtic States host arelatively small number of for-

eign prostitutes. Those women do not present a real danger to loca prosti-
tutes but rather play a supplementary role during the peak seasons. For a
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magjority of them are independent persons (e.g. students), no rea market
competition occurs between the local prostitutes and migrants.

The persona characteristics, the mode of recruitment and the employment
conditions of prostitute residents of the Baltic States do not strikingly differ
women among themselves according to whether the prostitutes work abroad
or a home. The earnings obtained abroad are higher and also higher is the
uncertainty of employment (due to the limitation of legal stay under the cover
of astudent or atourist).

Progtitution cannot be identified with trafficking. Some prostitutes, however,
might be trafficked, and in the Baltic States, even recently, such cases have
been confirmed. In genera, a link between being a progtitute and being a
trafficked person seems dubious in Estoniain Latvia, whereasit is believed in
Lithuaniathat such alink is possible.

Migration for work as a prostitute cannot be identified with being trafficked
either. In Estonia, Latvia and Lithuania a large mgjority of prostitutes would
deny being traded or endaved but surely the predicament of their work would
be close to classifying those persons as a victim of trafficking. The same per-
tains to migrant progtitutes although clearly some of them might have involun-
tarily got involved

With regard to trafficking, the specific pattern of exploitation is certainly re-
lated to the profession (prostitution) whereas the remaining constituent attrib-
ute of trafficking — involuntary work for someone's benefit can hardly be
connected with any specific profession. A similar formula could be applied to
quite different professions. employees might be exploited there, which might
be a structura characteristic of the profession, and few of them, due to com-
plex individual causes, could be working againgt their will.*° Therefore the
link of prodtitution and migration, be it even illegd migration, cannot explain
trafficking in women in any satisfactory manner.

20 | nterestingly, when Zarina (2001: 28) talks about intermediating in female employ-
ment in S& El, she points to the fact that “the transaction is similar to what happens
when highly qualified specialists are seconded to other companies”’. On the other
hand, “in all of Western Europe there are people from Turkey and the Middle East
who seek to tempt women who are already working unlawfully into a situation
where they can be sold off for sexual exploitation”. She concludes: “When prosti-
tutes are sent abroad, we see that the sex business is international in nature”, and
“trafficking in women is a particularly dangerous international business”.
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It remains to conclude that trafficking in women from the Bdltic States to
work in S&EI is ot an invention of crimina organizations (traffickers), and
certainly not an invention of migrant smugglers. Those are just intermediaries,
nothing else. Intermediaries serve as a lubricating agent, and they do not se-
verely affect the timing and scale of the process. The root causes lie in the
structural traits of modern western economy and western liberal (post-
modern) society, which tolerates and indeed feeds the development of semi-
legal economic sector of S&EI.

The bare truth is that S& El contributes to the economic growth and to a
given country position in globa economic competition. S& El happens to be
closaly connected with loca business, internationa tourism and some other
economic sectors. However, the employment in S&El that is related to sex
appea of employees, belongs to the secondary sector of labour market. Na-
tive labour is reluctant to accepting jobs in S& El, and by this the sector be-
comes widely open to foreigners. To foreign women, currently deprived of
the right of legd employment in the West (in case of certain countries — ex-
cept for S& El), taking ajob in S& El remains the only viable chance for alife
career if not surviva. This is predominantly why so many women from the
Bdtic States involve in progtitution. The West, by virtue of its economic sys-
tem, is luring a cheap labour from outside, in this number women ready to
progtitute, to balance its labour market. The present study proves that it
works well.

The conclusion of this study is that trafficking in women remains one of the
main contemporary socia issues. Its cause, however, is not criminaity but
rather hypocrisy of the officiddom in the West Ascending, it might be said
that, against binding moral code, prostitution has survived for centuries. With
the rise of the market, progtitution became a profitable occupation, and con-
tinues to be until today. Accordingly, the labour market acts to relocate avail-
able resource of female labour in the most effective way possible. This rule
affects the cross-border progtitution too.
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THEORETICAL STARTING POINTS

The sex industry (progtitution, pornography) is a fast-developing economic
activity. The sphere of commercial sex constantly offers new ways of con
sumption, in fact, prostitution has become part of the consumer culture that,
with the help of advertising and marketing tries to spread commercia sex and
create it as an everyday activity. Attempts to normalise commercia sex will
inevitably challenge certain socid and culturad boundaries even within a life-
style of consumerism where totally needless desires are created and satisfac-
tions offered. Due to that, the use of the bodies and sexudities of individuals
as commodities are not only considered as an economic and health issue, but
also asasocid, ethical, Juridical and human rights issue.

The present study is based on three general theoretical and conceptual start-
ing points.

Firstly, the social concept of prostitution suggests this phenomenon to cerive
from the economic stimuli and socid factors, not from individua and patho-
logicd factors. Commercidisation of human relations and developmentsin
sexua culture towards liberaisation and plurdity are just another indication of
its socially congtructed nature. The phenomenon is culturaly and historically
determined — in other words, its meaning, expression and experience vary
within culture and change with the historical changes. Socia factors, such as
age, ethnic group and class, influence and shape the specific meaning of be-
ing a progtitute, its experience and representation to the other world.

In Estonia, the socio-economic changes of the last decade have to be care-
fully considered when studying prostitution. The development of economy
over socid sphere, rapid dratification and dragtic changes in mentality, dll
have their part to play in the transformations of this phenomenon. Also, the
global expanson and interlinking of the sex and pleasure business (such as
increase of pornography, frequent usage of sexua motives in the advertising
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industry, more daring and exposing fashion, invasion of the elements of ke-
haviour and attributes from the sex business in pop music and the film indus-
try) have an influence on these processes in Estonia.

If criminalized, progtitution belongs to the category of so-caled crimes with-
out victims. It is societal mord and legal norms that are violated, not specific
people and their interests since mostly, both parties participate in the act vol-
untarily. Traditiondly, prostitution is seen as a negative, deviant phenomenon
rather than a crime. Its mora damage is considered to be great, independ-
ently of whether it is crimindized or legalised as it is seen to cemean the
meaning of human life and dignity. The moral society sees the person in-
volved in this act as a commodity and the service provided by the progtitute
as qualitatively different from other services that have no high social status.
Progtitution as a socid problem is also considered to draw from the primitive,
vile nature of people, which are used and enhanced by this business.

Prostitution is aso seen to be related to other socia problems such as crime,
drug addiction and sexually transmitted diseases (STDs). Not being seen as
isolated from other socia vices, it often has relations to the crimina world.
The extent of that depends on the juridical approach that society has adopted.
Different forms of crime prostitution may be related to include pimping, cor-
ruption, money laundering, tax evasion, drug dedling, illega migration etc.

The second starting point of the study is the theory of migration. Migration is
an increasingly global phenomenon that is related to the dobdization of the
capital and work market, increase in freedom and possibilities of movement
and a tendency to move from the economically poorer countries to those
economically wealthier. Migration mainly means the movement of work-
forces where the relations between supply and demand on the job market
and state regulations play a very important role. Whilst part of Soviet Union,
Estonia was influenced by intense inner migration. It was not touched by the
flows of international migration. Today, the Situation has changed drastically.
In the context of the European Union, Estonia can be treated as the main
source of migration. Along with economic development and the possible rise
inwell-being it may aso become a country of destination.

The third theoretica point of departure isamode of human trafficking which
analyses the three stages of its process. a) mobilisation and recruitment of
migrants; b) travel to the country of destination; c) entrance and integration
of the migrants to the job market and to the society of the country of destina-
tion.
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Applying this modd to prostitution related to Estonia we need to look at two
possible schemes: first of al, the recruitment of prostitutes from Estonia and
the process of mediating them to Western Europe; secondly, recruitment of
progtitutes from abroad and mediating their entrance to Estonia.

Estonia' s contribution to migratory progtitution is not particularly noticeable
due to the smdl population. On the other hand, it has become a transit and
destination country for those migrants who come from Russia and other ex-
Soviet Union countries.

THE OBJECT AND METHODSOF THE STUDY

The aim of the present research is to study prostitution in Estonia, concen
trating on the demographic and socia characteristics of the persons partici-
pating in the sex business, and also on those socia factors that increase the
likelihood of choosing this business. We are also trying to analyse to what
degree the women participating in the sex business are victims of exploitation
and violence, and whether that depends on the status of being a migrant. We
also am to study the public representation of migratory prostitution via mass
media

For afull picture of progtitution in Estonia and its relation to trafficking in hu-
mans, we have studied earlier materials and reports on the subject, Estonian
legd regulations and dtatistics on crime and migration. Two Estonian dailies
and one weekly newspaper were studied, the methodology of which was bal-
ancing on the border of content- and discourse andysis, due to the small
number of articles and time restrictions. The articles were gathered search-
ing for the terms progtitutes, prostitution, and their synonyms in the leads and
texts of the articles.

For the primary data, we have interviewed
the experts
the members of relevant target groups.

The experts included
legd professondls,
members of different NGOs
people who had direct relations to prostitutes
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Of the target groups, the following were interviewed:

five women who have participated in the business of progtitution
and have worked as prostitutes and/or were working as prosti-
tutes in Estonia during the study.

we aso wanted to interview men who had used the services of
prostitutes but had difficulties finding volunteers. We managed to
interview one person who had visited a prostitute.

Mostly, we have tied the information from the expert and target group inter-
views into the text that gives an overview of the results achieved, however,
where appropriate, we have used extracts from the interviews.

For more information on the problems with finding informants and building
rapport, see the chapter summarising the results of the interviews.

INSTITUTIONSAND EARLIER PROJECTS

Within the Minigtry of Interior Affairs, the ingtitutions dealing with the prab-
lems of migratory progtitution are the Citizenship and Migration Board, the
National Board of Border Guards and the Nationa Police Board. The Minis-
try of Social Affairs has the Bureau of Equality of the Department of Euro-
pean Integration that has interest in this issue. Estonian police are dealing
with the problems of progtitution and trafficking in humans in cooperation
with Interpal; in addition, Estonia communicates within the structure of the
Baltic Task-Force in Combating Organized Crime in the Baltic Sea Region
(BALTCOM).

The following third sector organizations are working on progtitution and traf-
ficking in humans. AIDS Information and Support Centre in Tallinn, which
has dedlt with the problem of progtitution during the last 56 years; dso, the
Children’s Support Shelter in Tartu, and Narva Centre for Community Inte-
grative Initiative that have had connections to this issue.

In 1998-2000, Estonia participated together with Finland, Sweden, Denmark,
Germany and Russia in the projects STOP-1 (1998-1999) and STOP-2
(1999-2000), which were funded by the Finnish Ministry of the Interior Af-
fairs, STAKES (Finnish National Research and Development Centre for
Welfare and Hedlth) and the Council of Europe. The am of the projects
were “building up network between the authorities of Russia, Estonia, Swe-
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den, Germany and Finland for monitoring, analysing and combating trafficking
in women and children”.** The report of the STOP-project is presented on
the Internet.?>

The AIDS Information and Support Centre has studied sex workers from
1996 to 1999 within the project SEASTAR, working for the prevention of
migratory progtitution. This was a Finnish-Estonian joint project, financed
partly by EU and partly by Helsinki Deaconess Ingtitute. The SEASTAR
project was part of UMBRELLA NETWORK projects, coordinated by SPI
(Socia Padagogisches Ingtitute in Berlin, Germany). During the project pe-
riod (1996-1999), nearly 1200 sex workers were counselled, tested for HIV
and STDs, medically treated for STDs and given information on safer sex. A
total of 382 sex workers filled in an anonymous questionnaire on their first
vigt.

The AIDS Information and Support Centre also carried out a project “ Train-
ing and capacity building against trafficking in women and girls in Baltic Sea
region” in 1999-2000.>>* The project was initiated by Kvinnoforum from
Sweden and financed by Daphne Initiative and Likegtilling Centeret from
Oslo, Norway.?**

SHORT OVERVIEW OF THE HISTORY OF PROSTITUTION
IN ESTONIA

Since progtitution is a sensitive indicator that develops with changes in the
socid environment and the state, we can divide the history of this phenome-
non from Estonid's first independence according to the different historical
stages of the country. Firstly, the period of Estonian independence 1918-
1940, when progtitution in Estonia was legaised. Secondly, the period of So-
viet occupation when prostitution was crimindized. Thirdly, since Estonian
re-independence when progtitution is neither criminalized nor legaised (that
is, the sdling of and buying of a sexual service is not a crime but prostitution
is not considered a profession either).

%1 |n the spring 1999, a Danish delegate attended the international meeting of the
project. Denmark was subsequently accepted as a full participant.

22 hitp://Iwww.stakes.fi/sexviolence

%3 Kalikov, Jury s.a. Training and Capacity Building against Trafficking in Women
and Girlsin the Baltic Sea Region. Country Report. Estonia. — Unpublished material

%4 Kalikov, Jury. 2001. Expert View. Situation with Prostitution and Trafficking of
Women and Girlsin Estonia. — Unpublished material
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On the first of June 1919, a so-caled morality guarding, or censoring ingtitu-
tion in the bigger cities replaced censoring police. Attitudes to the organiza-
tion of progstitution derived mainly from heath considerations. That was not
sufficiently successful and in May 1920, obligatory measures to fight prostitu-
tion and STDs were issued. Those regulations linked the activities of the
“morality guards’ to the activities of police, as it was redlized that prostitution
and criminality were “closely connected”.?*® On the sixteenth of December
1927 the Parliament accepted a new law of “Managing Public Health” which
handed the fight againgt prostitution over to the Health and Socia Support
Department. The police were obliged to give necessary practica help.?®

Because progtitution was legd in 1918-1940, the data from that period is re-
markably precise and dlows us to give an adequate overview of the phe-
nomenon. The number of progtitutes had been reatively stable throughout
that period, showing only a dight increase. For ingtance, in 1919 and 1920,
there were 1,187 and 1,141 registered prostitutes in Estonian cities, and the
number remained the same until the 1930s®’ Prostitution mainly spread in
the greater cities, Talinn and Tartu, but also in Narva and Parnu. The
proportion in other cities was very modest. There were 387 permanent
prostitutes registered in Tallinn in 1920, and 455 in 1940.%® In Tartu, the
numbers were 53 in 1922 and 156 in 1938.%° There were dso illegal,
unregistered individua progtitutes of whom there is very little and non-
systematic data. In the mid-1920s the number of Estonian hidden progstitutes
was etimated to be up to 2,000-2500.%° Police measures were
predominantly directed to uncovering and registering this contingent, because
unlike the registered prostitutes, neither unofficia prostitutes nor their clients
went through regular medical check-ups.

Prostituting took place mainly in “pleasure-flats’ where the woman was op-
erating as a “free tenant”. Each of these apartments had approximately 49

25 Ritmann, H. 1922. Prostitutsioon ja tema korraldamine Tallinnas. Eesti Arst Vol. |,
pp. 188-189

26 Tervishoiu seaduste ja masruste kogu 1935. Tartu, p. 8
7 Gustavson, H. 1991. K &ige vanem elukutse. — Tallinn: Olion, p. 65
ZBERA, . 27, n. 3, s. 896, |. 594-600, cited from Gustavson, op. cit.

29 prostitueerivate naiste hulk Tartus vaheneb. Vaba Maa, 1923, 04.10., cited from
Gustavson, op. cit., p. 68

20 |_embit, M. 1927. Politsei lesannetest prostitutsiooni ja suguhaiguste vastu
voitlemizeks. — Eesti Politseileht No. 25, pp. 365- 367
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women. In 1940, there were 47 of such apartments registered.?®* The mgjor-
ity (90 per cent) of Tallinn prostitutes in the beginning of the 1920s were Es-
tonian, 8 per cent were Russians and the rest other nationalities. Thirty per
cent were up to 20 years old, but the largest group was 20-25 years old
(@bout 50 per cent) and 26-30 years old were represented at around 15 per
cent. About 30 per cent were born in Talinn, 60 per cent from elsewhere in
Estonia and about 10 per cent from abroad.?*?

Along with Estonia s occupation by the Soviet Union, attitudes to prostitution
changed drasticaly. Legaisation of prostitution was replaced by tota denid
and was made crimind. For instance, Tdlinn City Mora Censoring Unit and
Ambulatory of STDs which had been controlling the prostitutes and their
hedlth, was now liquidated on the sixteenth of November 1940, only a few
months after the occupation.®® Prostitutes who were registered at the police
were repressed as “socidly aien beings’ and were listed, dong with thou-
sands of other people, to be deported from Estoniain 1941.%%*

During the Soviet period, pornography, prostitution and organizing prostitution
were criminalized and belonged to the phenomena caled parasitic life-style.
There were three relevant paragraphs in the Crimina Law: Criminal Code of
Estonian Socialist Soviet Republic (ESSR) 8200 — preparing or distributing a
pornographic item; §201 — keeping a brothel; §201-3 — begging, vagrant or
other paraditic lifestyle. Pimping was not considered in the Crimina Law of
ESSR. In redity those paragraphs that were related to prostitution were
hardly ever used. The reason was absence of prostitution as a mass phe-
nomenon in Soviet Estonia and indifference to it from that part of the gov-
ernment. In Tdlinn, only one type of systematically operating progtitutes
existed — the so-called “foreign currency prostitutes’ who were only serving
foreigners. Since the KGB kept a vigilant eye on foreigners, the activities of
those progtitutes were only feasible with the knowledge and control of this
structure. There are some reasons to suggest that some prostitutes serving
foreigners were used as informants by KGB.

Certain changes started in the mid-1980s when the first signs of private busi-
nesses emerged. That also brought along differentiation of incomes. The in-

BLERA, f. 27, n. 3, s. 896, |. 426-429, 456, 459, 464, 592, 593, cited from Gustavson, op.
cit., p. 64

%2 Reek, N. 1921 Eestimaa sdjageograafia. Tabelid XV, XVI, XXII. Tallinn-, quoted
from Gustavson, op.cit., pp. 66, 67

23 Tallinna Linnaarhiiv, f. 1125, n.1, s. 60, |. 1-3, quoted from Gustavson, op. cit., p. 65
24 Tonisméagi, Heino 1996. Lavrenti Beria pole ainusiitidlane. — Luup No. 7, p. 49

163



crease in the relations with foreigners had a great impact on the following
processes. Due to the risein progtitution, a new administrative liability for the
activity was introduced in 1987. In 1988, the militia registered over 268 fe-
males who had been caught performing sexual services for money in hostels
and hotels.?®

THE GENERAL OVERVIEW OF PROSTITUTION AND
SEXUAL BUSINESSIN ESTONIA SINCE 1991

Since the collapse of the Soviet Union, unforeseen opportunities for al sorts
of activities opened up for the people. The beginning of the 1990s saw the
commencement of the first undertakings offering sexual services in rented
apartments. Such undertakings offered services on the premises (as a rule,
the conditions were rather meagre) or the possibility to order girls by phone
to hotel rooms, to private parties etc.

Due to the sudden opportunity to talk goenly about sexud life, the phenome-
non enjoyed a short-term open acceptance in the early 1990s in the form of
erotic dancer’s competitions being transmitted on national television, rather
libera views spreading not just in the newly founded soft-porn magazines, but
even in some newspapers which for instance could contain articles on his-
torical and politica matters next to articles recounting the story of Emman-
uelle or other similar heroines etc.

Uncontrolled sex-business activities peaked in 1994-95 and started to a-
crease from 1996, in relation to the changes in legidation, formation of a
more stable market Situation and changes in the public opinion towards the
more negative. Also, smal firms and undertakings ran out of business and
prostitutes had to relocate into hotels, saunas, night clubs and other busi-
nesses that officially had other purposes.

The phenomenon has mainly disappeared from the public arena and has been
linked to the criminal world. Progtitution and the sex-business tend to be fi-
nanced, controlled and regulated by organized crimind structures, with the
help of corrupt officids, this makes it difficult to identify the houses that ac-
commodate such undertakings. Progtitutes do not reveal much of the back-
ground of their jobs, which not only further obstructs the control, but also the
study of such phenomena. Classical forms of prostitution combine with other

25 Gustavson, op. cit. p. 89.
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forms of the sex-business, to such an extent that it is often impossible to
draw clear lines between prostitution and such activities as escort services,
drip-tease bars, premises providing different types of erotic massage and
erotic and pornographic magazines and films.

Also, changes in the geography of the service occurred. The sex-businessis
now firmly located in Tdlinn, other bigger cities (Tartu, Narva) and holiday
resorts (Parnu, Haapsalu) where there are more wedlthy clients (tourists,

foreigners). Prostitution has crossed the borders of Estonia, with a number of
girls searching for a better income abroad (Finland, Germany, Holland). With
the development of Estonia’ s image of economic success, it has aso become
atarget country for prostitutes from surrounding aress, e.g. Russaand Lat-
via. The original intentions of the migrating prostitutes may or may not have
been to get involved in progtitution; however, both the immigrants and emi-
grants may have been involved in different schemes of human trafficking.

THE NUMBER OF PROSTITUTES, THEIR GENERAL
SOCIAL AND DEMOGRAPHIC CHARACTERISTICS

There are only very rough estimations of the number of prostitutes in Estonia
due to the lack of clear definitions and specid studies on the matter. The es-
timations of the number and characteristics of prostitutes can vary greetly.
Since the phenomenon is difficult to study using the quartitative measuresin
socia sciences, the estimations are usualy not based on empirical observa-
tions. Some experts estimate the number of people involved in progtitutionin
late 1990s to have been approximately 2,000-3,000, of which minors (16-17
years) represented 4-4.5 per cent. Fifteen years old and younger, that is child
prostitutes, were estimated to contribute with a further 0.5 per cent to the
overal number. According to police sources, before 1995, juvenile progtitutes
were to be found in most brathels. According to the some experts, the prab-
lem ill exigs in the form of 100-120 juvenile prostitutes, most of whom are
16-17 years 0ld.”® According to another non-representative questionnaire,
the progtitutes were divided into following age groups in 1996-1999: under 18
— 26.5 per cent, 18-24 — 46.4 per cent, 25-30 — 16 per cent and 11.1 per cent
were older than 30.%’

26 Nurmela, Elmar 2001. Research, Information and Legislation on Trafficking in
Women in Estonia. Project Report to IOM. — Unpublished material

%7 Kalikov 2001, op.cit., p. 9
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Compared to the mid-1990s, the number of prostitutes has, according to most
expert estimations, diminished due to the formation of arelaively stable mar-
ket situation. Some experts claim that the current number should be around
1,000. According to other estimations, there has been a recent (2000 and
2001) increase in the number of prostitutes due to growing stratification.
(Narva Centre for Community Integrative Initiative).

There are genera changes, not just in the age structure of the prostitutes,
which indicates that the proportion of underage prostitutes is diminishing.
Changes aso occur in ethnic structure - prostitutes from Russia are taking
over the trade. It is suggested that around 80 per cent of the progtitutes are
Russian spesking local girls and women. Most of these ladies are not Esto-
nian citizens and own the “grey” (non-citizen) passport, which aso limits
their possibility to travel abroad. The possibility to become a citizen and to
find a steady legdl job is obstructed by their lack of knowledge of the Esto-
nian language. This is dready a fidd that is linking migration to Estonia for
the purpose of progtituting. One businessman with knowledge in the sex busi-
ness mentioned during an informal discussion that progtitutes from Russia and
other ex-Soviet republics are playing a considerable role in Estonia, the rea-
son being greater profits to be earned from such workers. Such forms of
prostitution are in direct conflict with the law, but there is not even the vagu-
est of estimations or data on the extent of such migratory activities.

A remarkable number of local prostitutes have migrated to Finland, Germany,
Sweden, Spain, and Turkey etc. where income is considerably greater. The
main motives and triggers are knowledge of foreign languages and having
citizenship that allows greater freedom of movement. The estimations of the
number of such women vary between a few hundred and one thousand. The
actua activity abroad is mostly concealed; other jobs are given as the reason
for residing abroad, such as working as a dancer or a child tender. In some
cases activities such as participating in pornographic journals or films have
been wcovered in Estonia (two such incidents were described during the
interviews).

LEGAL REGULATION AND CONTROL OF
PROSTITUTION BY THE INSTITUTIONS OF
LEGISLATION AND LAW ENFORCEMENT IN ESTONIA

In 1993 a public discussion started on whether or not progtitution should be
banned in Estonia. A draft of the proposed law on regulation of prostitution
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was presented to the Parliament, but encountered severe opposition. Finaly it
was concluded that neither a ban on prostitution nor its legaisation would be
constructi